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Preface

I intended to write myself a complete Code of “Figah”
(Islamic Jurisprudence), according to the Sunmi Hanafi School of
thought, in the English language. But when I went through the
English Translation of “Hidayah™, by Charles Hamilton, I thought it
to be an unnecessary exercise to write again the same thing which is
already available and is taken to be authentic by the students,
lawyers, and courts of law, in the sub-continent of Pakistan and India
as well as other countries of the world, for the last over two
centuries.

[, therefore, confined myself to writing a bit detailed
“Introduction to the Study of Fiqah”, and note down the principles of
Islamic Sharn’ah, according to the Hanafi School of thought, relating
to “Taharat” (Purification), and * 'Ibaadaat,” wviz., “Salaat™ (Prayer),
“Zakaat” (Poor-rate), “Som” (Fasting), and “Hajj" (Pilgnmage to
Mecca), which have been left over by Charles Hamilton ; and as
regards the “Mu’aamlaat™ (Affairs), to prepare an abridged edition of
Hidayah® from its English Translation by Charles Hamulton,
eliminating from it the detailed discussions, so as to make it easy for
the readers to have the bare principles of law with least expense of
time and energy.

While preparing the abridged edition, however, 1 found that
in s very first edition (published 1n 1730 A.D.), Charles Hamilton
left over the “Kitab-ul-Heel" and the “Kitab-ul-Fara'iz”. In the
present work also | have not, for the time being, included the “Kitab-
ul-Heel” ; and as regards the “Kitab-ul-Fara'iz”, instead of myself
translating it from the “Hidayah", I have adopted the “Hanafi Law of
Inheritance™ as given by Sir Dinshah Fardumji Mulla in his famous
book “Pnnciples of Mahomedan Law™ (Chapter VII, Sections 61 to
86)," and put it as Book VI in Part I (Manakahaat) of Volume II1.

* Mulla’s work is based on a very prominent and authentic work, on the Hanafi
Law of Inhentance, namely, “al-Sirmiyyah”, by Shaikh Sirgg Muhammad Sajawandh

(d 6" century AH.), trandated in English by Sir William Jones (Mr. Rumsey’s
edition), and its commentary “al-Sharifivyah”, by Sayyad Shariff.
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Further, when second edition of Charles Hamilton's work
was published in 1870 A.D., by Standish Grove Grady. which is still
extant, the following nine B ooks were expunged from it :

Book V — of Ittak or Manumission of Slaves

Book VIII — of Saraka or Larciney

Book IX — of Siyar or the Institutions

Book XII — of Ibbak or the Absconding of Slaves

Book XXXII — of Mukatibs

Book XXXVI - of Mazoons or Licensed Slaves

Book XLIX — of Janayat or Offences against the person
Book L — of Deeyat or Fines (Chapters I and IV to VI)
Book L1 — of Mawakil or the Laying of Fines,
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I, therefore, went in search of the first edition of Charles
Hamilton, and ultimately succeeded in getting a copy of it from
which I have restored in this work, in an abridged form. the

expunged Books noted at Serial Numbers (2), (3) and (7) to (9),
wluch deal with Saraka, Siyar, Janayat, Deevat, and Mawakil,
respectively. As regards the books noted at serial Numbers (1) and
(4)to (6), they relate to slavery which has now been abolished from
all over the world, and, therefore, for the time being, I have also not
included these books in this Compilation.

On a thorough study of Charles Hamilton's work, I also
discovered many errors in the transliteration of the names of jurists,
Arabic words and phrases, e.g., Zufar is written as Ziffer, Shaafe’ee
as Shafei, Auzaa’'ee as Oozai, Khassaal as Khasaf, Sarakhsi as
Saruckshi, Karakli as Koorookhee, Sha’bee as Shobbia, Umme-e-
Walad as Am-Walid, "Iddat as Edit, Salam Sale as Sillim Sale,
Khayber as Kheebir, Shuf’ah as Shaffa, Zawaatul Qiyvam as Zooatul
Keem, Zawaatul Amsaal as Zooatul Imsal, Sunnah as Soona, Eidul
Qurban as Yd Kirban, Umrah as Amrit, Nafagah as Nifka, Hil as
lawful (Halaal), Haram as unlawful (Haraam ), and so on.
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Charles Hamilton has also throughout wntten “K" for “Q",
e.g.. Kazee for Qazi, and Kadooree for Qaduree ;. and “i" for “a",
e.g., Sirfsale for Sarf sale, Munaasif for Munassaf, and so on.

In Volume III, and subsequent Volumes, I have written all
these, and such other names, words and phrases, after necessary
corrections.

In this connection, it is also worth pointing out that Charles
Hamilton has, throughout his work, written Abu Hanifah as Haneefa,
although Haneefa was the daughter of Abu Hanifah. She was not a
jurist and had nothing to do with the codification of Figah. This has
also been corrected.

Lastly, I also noted that the arrangement of the Books in the
Hidayah, and accordingly in the work of Charles Hamilton, 15 un-
systematic, in that the Books relating to one and the same topic have
been put at different places, e.g., the Books relating to Slavery,
Punishments, Property, Business, and so on. In Volume III, and
subsequent Volumes, therefore, | have given my own arrangement in
which all Books relating to one and the same topic have been put
together. For convenience of the reader, however, | have also, in the
Foot Note, given the relevant Book Number of Charles Hamilton.

With the substance detailed above, this book i1s being
presented in six volumes. Volume I consists of a bit detailed
“Introduction to the Study of Figah”, which, I hope, will be useful
particularly to the students of Islamic Junsprudence vis-a-vis the
Roman and European Jursprudence. Volume II deals with the
Islamic Principles of Taharat, and performance of ‘Ibaadat, wiz.,
Salaat, Zakaat, Som, and Haj). Volumes IIIT to V give the Principles
of Law relating to “Mu’aamlaat” (Affairs) of the individual and
social life of a Muslim in this world. While noting down the
panciples, first the finally settled law, and then the differing views of
the Imams, have been given.
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In writing the “Introduction”, I have taken help from many
books including, particularly. the following :

1. Muhammadan Jurisprudence, by Abdur Rahim,

2. Dictionary of Islam, by T. P. Hughes,

3. Falsafah-e-Shari’at-e-Islam, by Moulvi Muhammad
Rizvi — Urdu translation of “Falsafah-tush-Shari’at Fil
Islam™, by Dr. Subhi Mahmasam of Egypt,

4. Shorter Encyclopedia of Islam, by Gibb and Kramers

Taareekh Figah-e-Islami, by Abdus Salam Nadvi — Urdu

translation of “Taareekh at-Tashree’ al-Islami”, by

Mahmud al-Khizri of Egypt,

6. Figah-e-Islami Ka Tareekhi Pas Manzar, by Maulana
Mohammad Taqi Amini,

7. Islami Dunya Main Fiqalu Mazahi-e-Arba’ah Ka
Farogh, by Me’ra) Muhammad Baariq — Urdu translation
of “Nazrata Taareekh Fi Hudoos Al-Mazhabul Arba’ Wa
Intishaarohn ‘Inda Jamhoornl Muslimeen”, by °Allama
Ahmad Taimoor Pasha of Egypt ;. and

8. Family Law Reform in the Muslim World, by Dr. Tahir
Mahmood of India,

n

I owe a debt of gratitude to the learned authors of all these,

and other, books which I have referred to in this work. They have
indeed rendered very valuable service for the canse of Islam.

Professor Shaikh Haider Advocate ' has made available for
this work some very important books from the library of S.M.

Govemment Law College, Karachi. Some important references have
also been supplied by Mr. Khalid M. Ishaq Advocate * from his

library, by Professor Dr. Muhammad Mas'ud Ahmad * and

1. Fommely the principal of S. M. Government Law College, Karachi, and also
Deen of the Faculty of Law, Umiversity of Karachi.

2. Senior Advocate, Supreme Court of Pakistan, formerly Advocate General, West
Pakistan, eminent scholar and writer of many books,

3. Prominent religious scholar and author of large number of books and articles.
Formerly the Principal of Government College, Thatta (Sind), and also, for
sometime, the Additional Secretary, Education, Govemment of Sind
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Mufti Muhammad Jan Na’eemi ' from the library of Darul Uloom
Mujaddadiyah Na’eemiyah, Malir, Karachi, and by Syed Tanseem
Hussain * from the library of Jaame’atul Uloomul Islamiah, New
Town, Karachi. I put on record my grateful thanks to all these friends
and benefectors of mine for thus helping me in this work.

Finally, before concluding. I bow down, with utmost
humility, before Allah the Almighty, and thank Him for His
unbounded Grace, Mercy, Favour and Kindness, in giving me time,
courage, strength, favourable circumstances, and above all the
guidance ; and, inspite of my shoit comungs, lack of knowledge,
experience, and resources, enabling me to undertake and complete
the work on Figah also, after completion of the Sixteen-Volume
Commentary of Holy Qur’an. and Five- Volume Compilation of the
Ahadees of the Holy Prophet Muhammad (peace be upon him), and
thus having the privilege of working on all the three fundamental
branches of Islamic Learming, viz,, the Qur'an, the Hadees, and the
Fiqah.

May Allah the Almighty, out of His extreme Benevelance
and Mercy, reward all these three works with His Pleasure and
Acceptance, and make them useful for me, as well as for those who
read them, in this world as well as in the Hereafter,

Aameen.

A/2, Nadeem Centre, Syed Anwer Ali
Nazimabad No. [,

Karachi No. 18.

Dated : 5% July, 2000 A.D.

1. Mohtamim of Darul Uloom Mujaddachyah Na’eemiah, Malir, Karachi

2. General Secretary of Holy Qurian Sodety, New Town, Karachi, and author of
many books.
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CHAPTER 1
USUL
DEFINITION

“Usul” literally means “roots,” and the “ Tlmud Usul” or the
“Science of Usul” is the name for the “Legal Science wihich
concemns itself mostly with a discussion of the Sources of the
(Islamic) Law and matters appertaining thereto.” ' In other words,
“Usul” or * Tlmu! Usul™ 1s the Science or Knowledge of those mles
which directly or approximately lead to the Science or Knowledge of
“Figah."”

SUBJECT-MATTER OF USUL

It discusses the Nature of the Sources or Authorities of Law,
as well as the Nature of what is established by those Sources or
Authonties, namely, the law and what appertains thereto.

The last one relates to the “Haakim"” 1.e. the “Law Giver,”
the “Hukm” i.e. the “Law”, the “Mahkoom Beh” i.e. the * Objectives
of Law” or the acts. rnights and obligations. and the “Mahkoom
Elaih” 1.e. “the Subjects of Law” or those to whom “the Law”
applies or, in other words, “the Persons”. *

The first and foremost, rather the real, “Haakim” or the
“Law Giver” is Allah the Almighty, Who 1s the Creator, Chenisher
and the Overall Administrator of the whole Universe, and,
accordingly, the Primary, Basic and Fundamental “Huwkm™ or “the
Law"” is the Holy Qur’an ; and since the Holy Qur’an itself makes it
obligatory for the Muslims to obey Allah and the Holy Prophet
Muhammad (peace be upon him), the Holy Prophet is also the
“Haakim” or the “Law Giver” and, therefore, his “Sunnah™ is also
the “Hukm " or “the Law”, and since both the Qur’an and the Sunnah
define the acts, nights and obligations,
1. Muhammadan Jm'lrsprudence.hy Abdur Rahim, p. 33 2. Ibid, p. 48
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and lay down the “Hukm" for them. therefore all acts, nghts and
obligations of man are the “Mahkoom Beh” or the “Objectives of
Law”, and should therefore be exactly under the “Hukm“as given by
the “Haakim”, and, therefore, the “Mahkoom Elaih” or the
“Subjects of Law™ 1.e. the Muslims are bound to obey the “Hukm”
given by the “Haakim” or the “Law Giver” 1.e. Allah the Almighty
and the Holy Prophet Muhammad (peace be upon him).

THE BASIC SOURCES

Thus Qur’an and Sunnah, being the basic Sources of Law, are
the first and foremost subjects for the “ Fimul Usid” to deal with.
Then come the fjma 1.e. Consensus of opinion, and Qayas i.e.
analogy for which the sanction is contained in the Sunnah of the
Holy Prophet. Accordingly, to the Scholars of Usud, there-fore along
with Qur'an and Sunnah, Ifma and Qayas are also the Sources of
Figah, but the later two are in any case to remain subordinate to the
former two. In other words, resort should be had to them when
nothing is available in the first two and, further, in no case the last
two should go against the first two ; and the real sequence between
all these four is that Sunnah will apply when nothing is available in
Qur'an, and Jjma will apply when nothing is available even in
Sunnah, and Qayas will apply when nothing is available in the first
three.

In the development of “Qayas”, Imam Abu Hanifah has also
introduced “Istehsaan”., and Imam Maalik has introduced
“Istislach” or “Muasalilmd Mursalah” and “Istadlaal”, as the
Sources of Figah, and accordingly these are also the subject matter
for the “ Tinnel Uswul” to discuss.

"Tmud Uswd deals with all these Sources of Law, It also deals
with the nature and the kinds of “Hukm™ 1.e. whether it 1s “Farz ",
“Wajib ', Sunnat”, “"Mustahab”, “Nafal”, “Mubah", or “Makrooh".
It also deals with the “Sabab”, Shart”, “Maa'ni *, “Sehat”,
“Batlaan”, “"Rukhsat” . and “ ‘Azeemat” of an act.
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CLASSIFICATION OF LAWS

Laws are classified into (1) defining and declaratory, (2)
perfect and imperfect, (3) religious and secular, (4) revealed and
unrevealed, (5) certain and presumptive or discretionary, (6) strict
and modified, (7) interpretive, (8) repealing and amending, (9) public
and private, (10) of person, (11) of evidence (12) of procedure, (13)
constitutional, and ( 14 ) international.

(1) Defining law is that which does not derive its character
as such from the fact of one thing being connected with another. It
may :

(a) define the quality of an act of the obligee, that
is, the person to whom the law is addressed,
for example, the law which tells us that a
certain act is obligatory or forbidden ; or

(b) indicate its legal effect such as ownership, and
that which is comnected therewith, for
example, right to comugal society, nght to
usufruct, whether produce of property or
services of man and the establishing of
obligation to discharge a debt. '

Declaratory law deals with the origination, transfer and
extinction of rights and obligations. A declaratory law derives its
character as such by reason of the connection existing between one
fact and another. If the connection between the two be such that one
18 included in the other, the former is called “Rukn” or constituent of
the latter. If one fact directly brings about another fact as its legal
result, the former is regarded as the * Tlat ™ or effective cause of the
latter. If one fact leads to another fact on the whole, that is to say, not
directly and immediately but remotely, the one is called the “Sabab”
or preparatory case of the other. If the existence of one fact be
dependant on the existence of another fact, the latter would be
called the “Shat”

1. Muhammadan Jurisprudence, by Abdur Rahim, p. 193
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or condition of the former. Until the fact which 1s the condition of a
law happens, the * 7THat " (effective cause) will not come into
operation. When the existence of a fact is indicated by, but does not
depend on, another fact, the latter 1s called the * *Alamat™ or
sign of the former. '

Defining law is known as “Takleefi” in the Arabic, because it
defines or indicates the extant of man’s liberty of action and the
restraint imposed upon it, or, in other words, his nghts and obligations.
It tells us whether an act is “Farz” (obligatory), or “Haraam”
(forbidden) or “Mandoob™ {(commendable), or “Mubah™ (permissible),
or “Makrooh™ (abominable).

Declaratory law is known as “Waza'ee” in the Arabic, and it
indicates the component elements of a defining law, namely, whether
they are the cause, the condition, or the constituent of a “Hukm”
(command), as, for example, the rule that proposal and acceptance are
the cause of transferring the ownership from seller to purchaser of a
property ; or proposal and acceptance of mamage creates the
relationship of husband and wife.

(2) the laws of Perfect and Imperfect obligations are
divisible into :
(a) those which concem men in their social and
individual existence in this world, and whose
enforcement is incumbent on the society. e.g. ,
the laws relating to contracts, transfer of
property, succession, domestic relations,
WIONgS, crimes, efc ;
(b) those which solely concern the spiritual life
of an individual, whose enforcement is by
Allah alone by means of spinitual rewards and
punishments, i.e. the commendable acts, e.g.,
alms, optional prayers and optional fasting,
prohibiting condemned acts, etc.,

1. Muhammadan Jurisprudence, by Abdur Rahim, p. 210
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(c) those which mainly concern the spiritual life
of an individual but also affects the social
life of a Muslim in its religious aspect, whose
enforcement is left to the discretion of the
State, 1.e. the compulsory acts, eg. . five
times prayers, poor-rates, fasting dunng the
month of Ramazaan, etc,, which may be
enforced by disciplinary measures,

(3) Spintual laws solely relate to the Hereafier, and are
known as the * 'Ibadaat™. Secular laws appertain to this world, and
are divided in “Mu’aamlaat” (dealings between men), “Manakihaat”
(domestic relations), and * *Uqubaat ™ (punishment for the crimes) '

(4) Laws contained in the Qur'an and anthentic Ahadees of
the Holy Prophet are Revealed laws, and the laws determined by the
jurists by way of Ijma (consensus) or Qivas (analogy) are
Unrevealed laws.

(5) Laws are also Certain (Yaqeeni) and Presumptive or
Discretionary (Zanmni). Revealed laws and laws based on Ijma are of
the class of Certain laws, and the laws based on deduction by
individual jurists are of the class of Presumptive or Discretionary
laws. A Muslim acting on even the latter class of laws incurs no
spiritual hability even if they may be incorrect. A judge, while
deciding a case, 1s bound to follow the laws based on Revelation or
Ijma, and therefore if he goes wrong on a question covered by such
laws, his decision must be set aside by himself or his success, when
the error becomes known. But his decision based on analogical
deduction may not be reversed, because with regard to it cannot be
said with certainty that his view 18 wrong.

(6) Laws are also Strict (" Azeemat) or Modified (Rukhsat).
The former consisis of laws 1n strict adherence to the letier of the
texis (1.e. Qur’an and Sunnah), and the latter consists

1. Talweeh, p. 693
Note : For details regarding the names of the books and their authors, see the
Bibliography at the end of this volume
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of rules modified or relaxed in their application to obwviate hardship
and inconvemences.

(7) Laws are also Interpretive, which interpret the texts of
Qur’an and Hadees. But interpretation by laws devised by human
reason 1§ not so authentic as interpretation by Qur'amic or
Traditionary text by another such text. The object of Interpretive
text, however, may either be to explain the meaning, or to indicate
the limit and the extent of the application of another text. But what 1s
laid down by such interpretation is undoubtedly a binding law.

(8) Laws are also Repealing and Amending. There are some
texts of the Qur’an and the Hadees which have either been totally
repealed, or their application has been limited or modified by
subsequent such texts. It may, however, be noted that only the
Revealed law can be repealed or modified by another law of the
same class. One junstic deduction cannot be said to be repealed or
modified by another, because for neither of them can it be affirmed
with certainty that it 1s correct.

(9) Laws are also Public and Private. The nights of Allah
known as “Huguquiiah” comresponded to the rights of public, and
the nghis of men known as “Huququl 'fbaad” correspond to the
provate rights. The former, though reside in Allah, but since they
exist for the benefit of the men in general or the community, they are
public rights, e.g., the right to levy the taxes, or punishment of
crimes which are against the community, and accordingly the laws
relating to these rights are called the public laws. On the other hand,
the laws which relate to pnivaie nghts, e.g., the recovery of rent of
the house by lis owner, or redress for the wrong done to an
individual, are called the private laws.

(10) Law of Persons, according to the Mushim jurists, relates
to the question of the application of law, having regard to the fitness
(Ehliyat) of men for the inheritance and the exercise of rights and the
discharge of obligations. Under this topic they discuss the legal
capacity of infants, lunatics, infidels, slaves, sick persons, and the
like.
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(11) Law of Evidence, under the Islamic Junsprudence. is
partly substantive and partly adjective law. The nght to give oral
testimony is a question of capacity of the witness to create liability ;
and the object of evidence (Shahadat) is to enable the court to
ascertain the truth with a view to enforce the rights and obligations.

(12) Law of Procedure is dealt with under the Islamic
Junsprudence as law appertaining to “Aadaabul Qazi” or duties of
the judge.

(13) Constitutional law under the Islamic Jurisprudence is
generally dealt with in the text books in the chapter on Siyar or Jihad
(war) and defines the duties and rights of the Executive Head of the

community.

(14) International law under the Islamic Jurisprudence
defines the relations of the Muslim State and of the Muslims towards
the non-Muslim States and the non-Muslims. But the rules under this
department of law bind only the Muslim State and the Muslims, and
are not based on any international arrangement or comity. This law is
also discussed under Siyar. '

ACTS, RIGHTS AND OBLIGATIONS

Acts, Rights and Obligations are Objectives of Law
(Mehkoom Beh).

ACTS

Acts are classified as (1) Natural Acts (Hisst) and (2) Junstic
Acts (Shara’ee).

Natural Acts include acts of the body or physical acts
(Af"aalul Jawareh) as sell as acts of the mund (Afaalul Qalb).
Physical acts consist of the motion of any limb of the body, such as
speaking, eating, dnnking, striking, etc., and are perceptible to others
also. Acts of mind, such as believing, acknowledging,

1. Muhammadan Jurisprudence, by Abdur Rahim, pp. 60-68
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intending, thinking, wishing etc. are not perceptible to others. Acts of
mind unless they are expressed in physical acts are not subject to
incurring any liability.

Juristic act may by described as an aggregate of more than
one natural act of one or more person which the law treats as one act,
such as faith, prayer, contract, offence, etc. Juristic act must have
existence in the outside world, and also separately in the
contemplation of law while a natural act has no separate existence in
law though the latter deals with 1t.

Physical acts are divisible into acts of utterances (Qaul) and
acts of conduct (Fe'l). Acts of utterances consist of speeches,
writings and gestures ; and acts of conduct consist of motions of the
body, wviz., walking, hunting, striking, defanlt in fulfiling of
obligations, efc.,

Physical acts are affected by the acts of mind and are
accordingly either voluntary or involuntary. The former are called
“Tasarrufaat™, which means the expenditure of one’s energy or will,
and “Tasarrufaat-us-Shara” 1.e. acts according to the Shara or junstic
acts,

Jurstic acts are divisible into originating acts (Insha’at),
informations (Akhbaraat), and acts of Eaith (‘Etiqadaat). '
Onginating acts and informations are physical acts’ and acts of faith
are mental acts. Onginating acts produce legal results, e.g. sale,
marriage, etc., while information describes an event, e.g., testimony,
narration of a Tradition, etc,

Junstic acts are also divided into Creative acts (Isbaataat),
which create rights, e.g., sale, lease, gift etc., and acts extinguish-ing
rights (Isqaataat), e.g., release, divorce, freeing of slave, etc. *

Omnginating acts are of two kinds, viz., revocable (Maa
Yunfiskh), e.g.. sale, lease, etc., and imevocable (Maa Laa
Yunfiskh), e.g. divorce (after third pronouncement), freeing of slave,
etc. ”

1. Tauzeeh, p. 450 , Talweeh, p. 773 2. Tauzeeh, p. 774
3. Tauzech. pp. 450-453
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Onginating acts creating legal relations are called
“Uqudaat”, (contracts), and those cancelling or annulling contracts
are called “Fusukhaat™.

Acts, physical as well as juristic, are also classified into (a)
acts in respect of which there is a pronouncement of law and which
are also the cause of another command of the law, e.g.. whoredom is
a physical act and is pronounced as forbidden (Haraam), and it also
gives rise to the sentence of Hadd . or sale is a junstic act and is
pronounced as permissible (Jaa'iz), and it also gives rise to transfer
of ownership ; and (b) acts in respect of which there is a
pronouncement of law, but which is not the cause of another
command of the law, e.g., eating 1s physical act and pronounced
sometimes as permissible and sometimes as forbidden, but it is not
the cause of any legal injunctions ; or prayer (Salaat ) is a juristic act
and is pronounced as obligatory or optional, but 1t 1s not the cause of
any other command. '

Acts are also classified with reference to their Spiritual or
Secular purpose.

Acts classified with reference to their spiritual purpose are
“Farz” (Compulsory), or Wajib” (Obligatory) for every individual or
“Farz-e-Kifayah"” which are obligatory on the Muslim community as
a whole, or “Sunnat™ (practice of the Holy Prophet), “Mandoob”
(Mustahab or Nafal), which are commendable, or “Makrooh”, which
are abominable (further sub-divided into “Makrooh-e-Tehreemah”
and “Makrooh-e-Tanziyah™), or “Mubah” which are permissible.

As regards secular purpose, a juristic act is said to exist if it
possesses its essential elements (Arkaan), and conforms to the
necessary conditions (Shara’it) insisted on by the law. If it possesses
necessary legal qualifications, it is comrect (Saheeh), otherwise it is
fanlty or vitiated (Faasid). But if it is wanting 1n any of the elements,
it 18 void {(Batil). A faulty or vitiated act is comrect in its essence
and 1s defective only as regards the
1. Tauzeeah, p. 410
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qualities, while a void act 1s bad essentially. A correct act leads to the
desired object, a void act altogether fails to attain such object, and a
vitiated act leads to the object in so far as its constituent element and
necessary conditions are concerned, but not ils extraneous
conditions. In other words, the correct and faulty or vitiated acts are
legally valid and operative, but in the latter the parties are allowed to
withdraw.

A jumstic act of secular nature possessing its necessary
elements is said to be "Mun’aqad” (constituted) ; and is said to be
“Naafiz” (operative) if it has the desired legal effect, otherwise it is
called inoperative ; and is said to be “Laazim” (binding) 1f the person
entering into it cannot get 1id of its legal effect.

Essential elements of a secular act are (1) legal fitness or
capacity of the person to enter into it ; (2) fitness of the subject-
matter ; and (3) consent of the parties.

Relating to essential elements, but exclusive of them, there
are also some necessary conditions which vary according to the
nature of transactions,

RIGHTS

Rights are classified into (1) rights of Allah (Huququllah), and
(2) nghts of men (Huququl ’Tbaad). The former involve benefit to the
community at large and not merely to a panticular individual. They
correspond to public rights and since Islamic law regards the
observance of obligatory devotional acts as being beneficial to the
community there is no difficulty in describing all rights of Allah as
public rights. ' The difference between the public right and the
private right is that enforcement of former is the duty of the State,
while as regards the letter it is for a person to ask for or not for the
enforcement of his right. But some times public nghts also affect
some particular individuals more than

1. Talweeh, p. 705



Ch. 1 Usul 11

others, and therefore the nghts are classified as follow :-

(1) purely the rights of Allah or public nights involving benefit to
men generally, as, for instance, the enforcement of Hadd ;

(2) purely the rights of men or private rights, as, for instance, the
enforcement of contracts ;

(3) public rights and private rights combined but the former having
preponderance, e.g.. the right to purush the slanderer; and

(4) public rights and private rights combined, but the latter having
preponderance, e.g. the right to pumsh the murderer.

Classes (1) and (3) are again sub-divided into :

(1)  acts of devotion, 1.e. Etman (Faith) and "Ibadaat (prayers) .

(1) pumshment ("Uqubaat) of a perfect nature (Kamilah) e.g., the
Hadd ;

(111) pumshment ('Uqubaat) of imperfect nature (Qaasirah), e.g.
depriving the killer of his right of inhentance from the killed
one ;

(iv) matters partaking of the nature of both, eg., alonement
(Kaffarah) .

(v) acts of devotion involving an impost, e.g. Sadaqgatul Fitr ;

(vi) imposts having the sense of worship, e.g. Ushr or Tithe
payable by a Muslim owner of land of certain description ;

(vi1) imposts which have the sense of pumshment, e.g., Khiraa) or
land tax ;

(viii) nghts which exist by themselves (Hagqun Qaa’imun Be-
Nafsehi), e.g., the right to one-fifth of the booty which is
reserved for the poor while four-fifih 1s distributed among the
warnors taking part in the war.

Rights are also divided into (1) independent rights, 1.e. those
that exist by themselves, also known as the “nghts in rem.,” and (2)
dependant rights, 1.e. those that exist against a particular person who
is under an obligation to discharge certain duties towards the
possessor of the right, ' also known as the * rights in person.”

1. Tauzeeh, p. 414
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Rights are also divided into (1) orginal (Asl), and (2)
substitutory (Khalf). e.g., the right of Allah to require performance of
ablution before offering of the prayer is original. while the
performance of “Tayammum” in exceptional cases is substitutory
right ; or in case of sale, the right of purchaser to get the sold
property is onginal right, while the right of damage in case of default
by the seller 1s a substitutory right. They are also known as
antecedent and remedial.

The classification of rights into independent and dependent, or

original and substitutory, apply to the private as well as public rights.

Omniginal private rights are : (1) right to safety of person (Nafs)

» (2) nght to reputation (Hurmat) ; (3) nght of ownership (Milk) ; (4)

right of famuily [including {(a) marmtal (Zanjivat), (b) guardianship

(Wilayat), (c) children and relatives, (d) succession (Wirasat)] ; (5)
lawful acts (Tasarrufaat) , and (6) ex-contractu.

Substitutory private rights are treated by the jurists from the
point of view of the person of incidence, that 1s, as part of the subject
of obligations {Wujoob) imposed by an imperative command of the
law and the performance of what has been so ordered (Al-Eitaan Bil
Mamoor Beh).

OBLIGATIONS

With regard to their origination, obligations are classified as
those ansing :-

(a) by the implication of law (i) towards Allah or the State, eg.,
obligation to worship, or obligation to pay taxes, (ii) towards
individuals, e.g., those ansing out of family relations ;

(b) out of man’s own acts of utterance, e.g., nghts ex-contractu, or
by admussion of another's claim ;

(¢) by reason of conduct infringing another’s nghts relating to (1)
personal safety, (i) doing of lawful acts, (iii) reputation. (iv)
family rights, (v) ownership and possession.
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Obligations relating to (a) and (b) relate to acts which are
“Farz” (obligatory) and those of (¢) relate to “Haraam” (forbidden)
acts.

Most of the Hanafi jurists also distinguish between
obligation per se (Nafsul Wajib) and obligation to certain acts
(Wujubul Adaa). The former consists in the hiberty of the obliged
being restricted with reference to certain matters, and the latter is his
obligation to release himself from such restrictions. '

The discharge of an obligation may be (i) specific (Adaa) or
non-specific also known as substitutory {Qazaa). In the former the
very thing which is required has to be cammed out, and in the latter
when what has to be carried ont is something similar to what 1s
required. This classification applies to both the right of Allah and
the right of men.

Further, the specific discharge of an obligation may be (a)
perfect (Kaamuil), eg., the very thing sold i1s delivered to the
purchaser ; or (b) defective (Qaasir), e.g.. when a slave wrong-fully
taken possession of has been restored to his owner but after he has
incurred some liability ; or (¢) resembling non-specific performance,
e.g., the person wrongfully taking possession of another's slave
hands over the slave to the latter and asks him to emancipate the
slave and the latter emancipates the slave without knowing that he is
his slave.

Non-specific discharge of an obligation may be by means of
something which is intelligibly similar (Mislun Ma'qulun) to the
subject-matter of the right both in appearance (Zaahir) and in essence
(Baatin). If that i1s not possible, the law will be satisfied with
something similar in essence thought not in appearance, eg., the
payment of price of a misappropriated article. *

1. Tauzeeh, pp. 199-212
2. Muhammadan Jurisprudence, by *Abdur Rahim pp. 193-209
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LEGAL CAPACITY

Acts, rights and obligations, i.e. the objectives of law
(Mehkoom Beh) relate to persons who are the subjects of law
(Mahkoom °Alaih) i.e. those to whom the law i1s addressed. The
fitness (Ahliyat) of a person for the application of law to his actions
1s called the legal capacity (Zimmah).

“Zimmah” or legal capacity i1s defined as “the quality by
which men become fit for what he 1s entitled to (Maa Lahu) and what
he is subject to (Maa ’ Alaih). '

Legal capacity is divided into (1) capacity for the inherence of
rights and obligations (Ahliyatul Wujoob), and (2) capacity for the
exercise of nghis and the discharge of obligations (Ahlivaiul Adaa).
The former 1s the “receptive” and the latter the “active” legal
capacity. The receptive capacity begins while the child is in his
mother’s womb, but the active capacity begins from the birth and
after gradual development becomes perfect with the matunty of body
and mind.

The legal capacity is adversely affected by (a) defects
(" Awariz), such as infancy, idiocy, lunacy, weakness of intellect, and
death ; or (b) entail its forfeiture either wholly or partially by reason
of hostility to the law, such as apostacy, unbelief and slavery ; or (c)
cause its suspension in order to safeguard the rights of others, such as
death-illness and insolvency. A person with full legal capacity is,
therefore, a living human being of mature age and understanding,
free, Muslim, not seized with death-illness, and solvent. *

The circumstances which generally affect the legal capacity
of a person, or interfere with the proper legal effect of a man’s
actions in particular cases are grouped into (1) providential
(Samaawi) 1.e. those which are beyond the control of man, and (2)
those created by man (Maksubah). Infancy, idiocy, lunacy,
forgetfulness, sleep, fainting fit, illness, and death

1. Tauzeeh, p. 419,
2. Muhammadan Jurisprudence, by *Abdur Rahim pp. 217-218
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belong to group No. 1, while ignorance of the truth (religionjor of
fact or of law, slavery, drunkenness, jest, folly, mistake, and duress,
belong to group No. (2)

Legal capacity of a man 1s affected by the condition of s
mind, in that by nature he has the right to choose (Ikhtiar) which is
known as will or volition, and, after choosing, to intend (Qasd or
Iradah) the doing of the chosen act, which may also have his consent
(Raza), or be under duress {(Ikraah) which vitiates (makes Fassid) the
intention. The act may also be involuntary or without intention as in
case of sleep or in a fainting fit or in a state of forgetfulness or
drunkenness,

An act 1s generally directed towards an object (Mahal), but
sometimes it so happens that involuntarily it is directed to an object
not actually intended which may be by negligence, heedlessness or
carelessness (Tarkut Tarwa) or by mistake (Khata) '

BOOKS ON USUL

Imam Abn Yusuf and Imam Muhammad, the two prominent
disciples of Imam Abu Hanifah were the first scholars to write
books on “Usul" but their books are not available. The only basic
and most fundamental book available on “Usul” is the “Risalah Fi
Adalatul Ahkaamiah,” generally known as the “Risalah™ of Imam
Shaafe’ee. In this “Risalah”, Imam Shaafe’ee has dealt with Qur’an,
Hadees, Naasikh and Mansookh, °‘Ilal-e-Hadees, Khabar-e-Wahid,
Ijma, Qayas, Ijtihaad, Istehsaan, and Ikhtilaaf, all being the Sources
of Law.

As regards Qur'an. Imam Shaafe’ee has discussed in detail
the nature of Qur'anic narration. viz., whether it is by way of a
“Nass”, as for example the “Faraa’iz, or something to be laid down
by the Holy Prophet, as fore example the number of “Rak’ats in a
prayer ; or the extent of “Wasiyat”, or something to be introduced by
the Holy Prophet, as for example the details of

1. Muhammadan Jurisprudence, by *Abdur Rahim pp. 219-221
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performance of “Wuzu" or offering of “Salaat”, or performance of
the ntes of Hajj, or manner of Sacrifice, and so on ; or some thing to
be decided by the Muslim Scholars, through [jthihad ; or that
sometimes Qur’an speaks of a general principle and also means by it
something particular, and sometimes it uses the words of which the
obvious and real meanings are different ; and so on.

As regards Hadees, Imam Shaafe’ee has shown that Hadees
i1s an authority for Fiqah, becanse Allah the Almighty has Himself
made it obligatory for the Muslims to obey the Holy Prophet. He has
also discussed that sometimes Ahadees are exactly in conformity
with the Qur'an, sometimes they are in explanation of the Qur’an,
and sometimes they are independent of Qur’an because there is no
“Nuss” relating to them in Qur’an, but they are also revelations from
Allah the Almighty, and there-fore in any case, all Ahadees are to be
obeyed.

Imam Shaafa’ee has also dealt with *“Naasikh and
Mansookh”, and has discussed that “Naskh” (abbrogation) of Qur’an
can be by Qur'an only. Qur'an cannot be abbrogated by Hadees,
although Qur’an can abbrogate a Hadees, but this should also be
proved by the Hadees itself. In other words there should be a Hadees
to show that any Hadees has been abbrogated by the Qur’an. Further,
Hadees can also be abbrogated by Hadees, but not by anything less
than the Hadees of the Holy Prophet. In other words, a Hadees
cannot be abbrogated by a saying of any person or group of persons.

He has also discussed with the * "Tlal-e-Hadees ™ and, in this
connection, he has given in detail the nature and kinds of Hadees, and
has laid down as to how and in what manner a “Mujtahid should
reconcile them or distinguish them or prefer one over the other in the
process of “Ijtihad” in respect of any problem. He has also discussed the
“Khabar-e-Wahid" as an authority.

He has also dealt with “Ijma” and discussed those Ahadees
by which the Holy Prophet has laid emphasis on the
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following of the consensus of opimons of the majonty of the
Ummah. In this connection, he has also discussed the “Qayas” and
“Ijtihad” and has held that both these are one and the same.
According to him, difference of opinion in “Ijtihad” is also a matter
of blessings, because the Holy Prophet has said that man who
decides by “Ijtihad” something which is correct will get double
reward, but if 1t i1s not correct, he will get one reward, meaning
thereby that decision by “Ijtihad” in any case gets the reward.

He has rejected Istehsaan and has said that Istehsaan means
to say something without Hadees or Qayas. He has also discussed as
to who is entitled to do Qayas. According to him, Qayas is to declare
that if something in its large quantity is “Haraam”, it i1s also
“Haraam” in its lesser quantity, and vice versa. Similarly, if’ Allah
has declared as “Mubah” the greater part of anything, its lesser part
will also be “Mubah.”

He has also discussed Ikhtilaaf and has said that there is no
Ikhtilaaf in those things which are proved by the “Nass™ i.e. clear
verses of Qur’an. It is only in those things which need “Taaweel” or
interpretation or those which can be known through Qayas.

Besides these Sources of the Islamic Law, “Istislah™ or
“Masalehml Mursalah” and “Istadlaal”, as introduced by Imam
Maalik, are also the Scorches of Islamic Law and are accordingly the
topics which are discussed under the Science of “Usul "

Apart from the books of “Usul” written by Imam Abu Yusuf,
Imam Muhammad and Imam Shaafe’ee, there are also some other
prominent books on “Usul” written by subsequent scholars which are
as follows. '

-1. Falsafah-tush-Shari*at Fil Isdam™, by Dr. Subhi Mahmasani, Urdu translation
“Falsafah-e-Shari *at-e-Islam™, by Maulvi Muhammad Rizvi, pp. 146-148.
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HANAFIAH

1.

Kitabul Usul, also known as Usulul Buzdawi by Ali bin
Muhammad Buzdawi (d. 482 AH.). Nasafi has wrnitten a
commentary on it in “Al-Manaar® and Ibne Maalik has written a
commentary on “Al-Manaar” in “Manaarul Anwaar”. Ibne Aini
has also written a commentary on this commentary.
Tangeeh-ul-Usul, by Sadrush Shar’'iah Ubaidullah bin Mas’ud
(d. 747 AH).

Kitabut Tehreer, by Kamaluddin Muhammad bin Humaam (d.
861 AH.)

Musallamus Suboot, by Muhibbullah bin Abdul Shakoor Bahaari
(d. 1119 AH.)

Note : The last two books are on Hanafi as well as Shaafe’ee
Mazhab

MAALIKIAH

1,

2.

Muntahi-us-Sa’ool Wal Amal, by Jamaluddin Usman bin Hajib
(d. 646 AH.) — a summary of Al-Ehkaam Fi Usulil Ehkaam, by
Saifuddin Aamidi (d. 631 AH.)

Al-Muwafiwaat and Al-E’tisaam. by Abu Ishaq Ibrahim Shaatibi
Ghamaati (d. 790 A H).

SHAAFE'EEYAH

¢
2,

3.

Mustasfi, by Abu Hamid Ghazali (d. 505 A.H.)

Al-Mehsool Fil Usul, by Abu *Abdullah Muhammad bin "Umar
Fakhruddin Raazi (d. 606 A.H.).

Al-Ehkaam Fi Usulil Ehkaam. by Saifuddin Aamidi (d. 631
AH.).

Minhaajul Usul Ila Imul Usuol, by Qazi Abdullah *Umar
Baizawi (d. 685 A H.)

Nihayatus Sa'ul Fi Sharhe Minhaajul Usul, by Jamaluddin
Asnavi (d. 772 AH.)

Jaame'ul Jawame’, by Tajuddin *Abdul Wahab Subki (d. 771
A H.). He also completed the book “Al-Ibhaaj Sharhe Minhaaj”
which was started by his father Taguddin Ali
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Subki (d. 755 A.H.). it may be noted that Jalaluddin Mahalli wrote a
commentary on “Jaame'ul Jawame™ and Banani wrote foot Notes on
the Commentary.

HAMBAILIAH

1. Risala Ma’arijul Usul, by Taqiuddin Ahmad bin Taimiyah (d.
728 AH.)

QAWA'IDUL FIQAHIAH OR USULUL FIQAH

The Scholars of Usul have laid down some fundamental
principles of universal application, known as “Qawa’idul Figahiah™ or
“Usulul Figah™ which must be followed by the junists of all ages while
making juristic deduction on any problem before them.

In fact these principles are basic and fundamental because
they are exactly according to the inherent requirement of the human
society for the purpose of real justice and well being of the humanity
at large. They are also universal because they do not change with the
changes in the human society and apply with full force to all people
of all times and of all places of the world, and they have been
unanimously accepted as such by all religions, societies, and
scholars, down the ages. The primitive people named these principles
as “Lex Aeterna”, “Jus Naturale”, or “Jus Divinum”, 1.e. “Etemal
Law”, *Natural Law”, or “Divine Law”. The Greek Philosophers
including Arstotle also dealt with these laws and after them the
French, English and German scholars also wrote on them, and all
scholars are of the view that these Laws are “Leges Legem”, ie.
“Basic Principles” under-lying all laws, and are general as well as
eternal and umversal in their application. Accordingly, they are
equally found in the laws of all primitive, modern, Roman, European
as well as Islamic laws, because they relate to the “Adl" or “justice
in reality”, and “Cannons of Justice”, therefore, are basically one and
the same in all nations, '

1. Falsafah-e-Shari at-e-Islam, ibid, pp. 331-333
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The Muslim Scholars of Usul have written on these
principles under the * Al-Ishbah Wann Nazaa'ir” of which the first
document available is in the form of "Umar’s letter to Abu Musa
Ash’ari, asking him to “Aa’raful Amsaal Wal Ishbaah Wa Qassul
Umoor Be Nazee'ir-e-haa”, 1.e. consider the precedents and decide
your matters on their analogy. Among the Muslim writers, Tajuddin
Abdul Wahab Subki (d. 771 A.H.) was the most prominent writer on
“Ishbaah Wann Nazaa'ir® or “Qawa’id-e-Kulliah”. He was then
followed by Jalaluddin Suyuti or Asyuti (d. 911 ALH) and, after ham,
by Zainul Aabidin bin [brahim bin Nujaim Hanafi known as Ibne
Nujaim (d. 970 AH.). The book of Suyuti “Al-Isbaah Wann
Nazaa'ir™ i1s very popular on this subject, and Ahmad bin
Muhammad Hamavi has wntten a commentary “Ghamz Uyunul
Basaa'ir” on it. ' Later, Abu Sa’eed al-Khadimi has also mentioned
many “Qawa’idul Figahiah™ in the end of his book “Majame’ul
Haga’iq" (Al-Mukhtasar Fi Ulumul Usul) on which Mustafa
Muhammad al-Kozul Hisaari has written a commentary in his book
“Munaafi’ud Dagaa’iq.”

Al-Mujallatul Ehkaamul °Adliah has given ninety nine
“Qawa’idul Fiqahiah™ which are as follows. In the English language
these are known as “Legal Maxims".

1. Published in two volumes by “Matba® Daar-ut-Tibaa’atul Aamurah™ 1n 1290
A.H. (Tbid, p. 336, F.N.)
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QAWE'IDUL FIQAHIAH OR USULUL FIQAH *
(LEGAL MAXIMS)

1. The basis of every order is the
intention thereof’’

2. Contracts are to be under-stood
in relation to their intention as
substance, not by the words and
phrases used.’

3. A belief amounting to conviction
cannot be caused to disappear
by doubt.

4. It is a prnciple that a thing
remains as it is.

5. Let the ancient rest on its age.

6. A wrong is a wrong even
though it be ancient.

7. The basic pnnciple is that of
freedom from obligation.’

8. As to incorporeal matters that

do not prove them-selves, the

basic principle (presumption) 18

that they do not exist.*
* The Arabic text 15 taken from " Al-Mujallatul Ehkaarmul "Adliah®, and the English
translation 15 by Jushee A R Comelius, a former Chuef Justice of Pakistan, published in the All
Pakistan Legal Decisions, 1966, Vol 1, Joumal Section, pp. 49-56
1. A judgment based on an order should follow the intention and purpose of that crder
2 So aBai-bi]l-Wafa will be held asmortgage
3. So that if one destroys the property of ancther, and they differ as to the extent of the
damage, the word of the person destroying may be taken, but the owner of the property may
bning evidence to prove the excess
4. 3o that if between the active partner and the financier, there be a dispute as to profit, the
word of the actve partner will be taken, and the financier may lead evidence to prove the
actual profit
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9. Anything once proved remains
proved, until the contrary is
established. '

10. Every occurrence is presu-med
to be of recent date,

11. The presumption is that what is
said 1s true.

12. No rehance 1s to be placed on
inference, as against expression.

13. In the face of the text, studied
construction is not permissible.

14. What 1s proved not to
correspond to the (true)
measure, cannot be a measure
for other things.

15. One considered construction is
not avoided by another.

16. To make easy that which is
difficult to bear. ’

17. Relax that which is too strict. *

1. So that if one is proved to have been the owner of anything, his ownership will
be decreed unless something is found which has caused it to be removed.

2. Sothat if there be dispute as to ime, an occurrence will be related to the nearest
date, unlessit be proved to be of earlier date.

3. That is to soften a hardship and to relax that which is too strict-this proposition is the
basis of many rules of Figah in relation to debl, to transfer of obligations, to restraint on
competency, etc., by which lessening of burdens in accorcance with the Shan‘'ah (of
Mu’aamilaat) has been brought about by the juniss.

4. i.e. anything that is difficult is to be softened and widened
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18. No wrong, no wrong-doing.
19. Wrong is to be undone.

20. Necessities justify that which
may be unlawful.

21. The extent of necessities limits
action thereunder.

22. What is lawful for a reason
becomes invalid when such

reason disappears.

23. When a bar is removed the
thing that was bared is revived.

24. A wrong is not avoided by
another of the same kind.

25. To avoid public injury. a private
injury may be suffered. '

26. A greater injury may be avoided
by a lesser imjury.

27. In the face of two unlawful
things, the lesser may be

committed to avoid the greater.

28. The lesser of two evils 1s to be
chosern.

29. Unlawful things are to be
prevented,  irrespective  of
benefit.

1. Hence the nule forbidding practice by ignorant doctors,




24 Al-Figah Vol. I

30. Injury is to be resisted to the
extent possible.

31. A need ‘whether public or
private’ assumes the charac-ter
of necessity.

32. Necessity does not destroy the
rights of others. *

33, What is Haraam to take 1s
Haraam to give.

34, What 18 Haraam to do 1s
Haraam to demand.

Lad
L

. Custom 1s a source of judicial
o, 3
decisions. -

36. A general practice of the people
acquires legal force, and must
be acted upon.

37. What is forbidden by custom 1s
forbidden in truth.

38. Change of conditions, through
passage of time, will not alter
the decision.

39. Custom has force to make void
a fact,

40. The custom which 1s most
widely prevalent and opera-tive

is to be relied on.
1. This was why Bai-bil-Wafa was permitted in Bukhara, where the people’s
indebtedness had become excessive, and since then the rule has become general.
2. For example, one who ig compelled to eat the food of another is dill liable to pay
the cost.

3. Custom, whether general or private, is to be taken as a judicial decison to
edtablish a rule of law.
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41. Credence is to be given to that
which is publicly and generally
operative, and not to what is
rare (little seen).

42. What is a matter of common
practice has the same effect as
an express condition.

43. Matters of common practice
among merchants have the same
effect as express conditions
between them.

44. Specification by  common
practice i1s equivalent to
definition by text.

45, If there be conflict between a
bar to certain action and the
necessity for such action, the
bar will prevail. '

46. That which belongs goes with
the thing to which it belongs. *

47. For purposes of decision, a thing
which belongs cannot be dealt
with separately from the thing to
which it belongs’

48. The owner of the property owns
also all rights necessary for
enjoyment. *
1. For example, a mortgager may not sell the mortgaged property so long as it isn
the mortgagee’s possession.
2. Forinstance, the Oefus in a pregnant animal, which is sold, goes with the animal

3. Forinstance, a foefis may not be sol d separately from the mother.
4. Forinstance, he who buys a house acquires also the means of access thereto.
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49,

50,

51

LFy
Lh

56.

Al-Figah

When the root ceases to exist, the
branch also ceases to exist.

A right which has been lost does
not return. '

When a thing becomes void,
everything encompassed with-in
it also becomes void.

When the root becomes void, a
substitute is to be sought.

. You may remit in consequern-

tial or dependent actions what
5w ¥
you may not remit in others

. In the final (decision) that may

be excused which would be fatal
(in law) if it had appeared at the
commence-ment.

. The end 1s easier than the

beginning.

A free and voluntary gift is not
complete without transfer of
possession.

1.
2.

Just as that whose existence is annihilated does not reburn.

Thus, if a buyer gives authority to the seller to hold the thing =old, that iz not
permissible. But if the buyer asks the seller to measure the goods sold into a
receptacle provided by the buyer, and this is done, possession would then be deemed

of the buyer.

3. Fornstance, if a piece of land be gifted, and 1t 1s later discovered that there was
a co-sharer in it (other than the donar) the gift is valid as to the remaining share (i.e.
of the doner) even although it is a share in undivided property.

4. Thus, a gift is not complete unless possession of the thing gifted is made over to

the donee.

Vol. I
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57. Power 1n respect of the people’s

58

59

60

61

63

64

property must be exercised for
the public benefit.

Special authority 1is stronger
than general authority. '

Words are to be given effect to,
rather than to be rejected, *

[f a factual meaning cannot be
given, a figurative meaning may
be applied.

When no meaning can be given
t;:: words, they are to be rejected.

Where a thing is not divisible,
mention of it by part is
equivalent to mention of the
whole

What 1s absolute remains
absolute unless limited by text
or by proof.

Description of a thing which 1s
visibly present 1s otiose, but the
description of a thing not there

is binding. *

1. Thus, the uu-thurily of the Mutawalli of a Wakf has precedence over the authonty

of the Qazi.

2. Solong as any meaning can be given to them.
3. Thatis, neither factual nor figurative meamng.
4. Thus, if A, when selling his horse which is on the spot, pointing to it describes it
as black when it is in fact gray, and the buyer accepts it, the sale is valid, and the
description is otiose, but if the horse sold be not there, and A says it is gray, whereas

in fact itis black, the sale will not be valid
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65

66

67

68.

69.

70,

4

i A

Al-Figah

A question is reflected in the
answer thereto. '

Silence is not to be construed as
speech.

In matters not wisible an
inference of a thing has validity.
3

Writing is  equivalent to
speaking.

Recognised dumb-signs are
equivalent to speech by tongue.

The word of the translator is to
be accepted implicitly.

No reliance on any suppos-ition
which is apparently defective.

A possibility which is based on
mere inference has no force. *

1. that is, the content of an honest question has the quality of an honest admission in

reply

2. Except silence when there is occasion for speech, that is no statement can be
attributed to a person who remains silent, but to keep sllent where speech is called

for amounts to a spoken admission.
3. That is you judgze by the appearance where itis difficult to ascertain the facts

4, For example, if a person admits a debt to one of his heirs, when in a state of
Maraz-ul-Maut, the admission is of no effect, unless the remaining heirs support it,
because the possibility that the man intended to deprive the other heirs is supported
by the fact of his illness | whereas such an admission 15 acceptable if made in a state
of health, for any intention thereby to deprive the other heirs becomes a bare

Vol. I

possibility, a sort of imagination, which has no force as against the admission.
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it f

74,

4o 3

76.

i 5

78.

79.

30.

No reliance on mere
lmagination.
A thing which is established by
proof is equivalent to a thing
actually seen.

Proof is on the claimant: oath on
lim who demes.

Proof to establish the contrary
of appearances; oath to maintain
the basis.

Proof has positive force; (by
comparison)  admission  is
deficient in force

Admission binds the person
who makes it.

No force is left when two things
contradict each other, but such
contradiction will not avoid a
judicial decision.'

Although the base may not be
established, something arising
there from may be established. *

1.

2.

For example, if lwo eyve-wilnesses should resile from their statements, those
statements will lose their legal force, but should a judge have made a judgment in
accordance with their statements, that judgment will not be void moreover, the two
witnesses will be bound to satisfy the judzment,

For example, if a person should say “A owes B so much as a debt, and I am
surety for it,” and A denies the debt, whereupon B sues the surety, the latter is bound

to make good the debt.
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S1.

82.

83.

84.

85.

36.

37.

88.

Al-Figah

That whose existence 1S
dependent on a condition 1s
established when the condition
1s established.

A condition must be observed
so far as possible,

A promise subject to a condition
is binding, '

Payment for user goes with
USET. ¢

Payment for the use of a thing
cannot be combined with
compensation for the thing
itself.

Damage and benefit go to-
gether. °

The blessings of a thing are in
proportion to the evils thereof,
and vice versa.

The agent is responsible for his
action, and not the person under
whose orders he acts, unless
there be compulsion.

L.

performance of his conditional promise.

2. That is, when the thing used is destroyed in the possession of the user thereof,
compensation for use will be included in the compensation for its value, for

example, if the buyer of an animal returns it because of a defect, after using it for a
penod, he is not liable to pay for the use of the ammal, since if it had died betore

being 2o retumned, it would have died as his property.
3. For example, he who derives benefit from a thing must also bear any damage

from it.

Vol. I

For example, if A were to say to B, “sell this thing to C, and if C does not pay
the price, I will pay it”, then if C should fail to pay the price, A iz bound to pay it in
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89. As between a proximate agent
and a remote agent, the
decision will go against the
proximate agent. '

90. What 1s permussible in law
cannot be a cause for liability.

91. The proximate agent 1is
responsible, even in the
absence of premeditation.

92. The remote agent is not
responsible ; unless there be
premeditation on his part.

93, Injury by a dumb animal is
not acrime.

94. An order by one person to
dispose of the property of
another is null and void.

95. No one may dispose of the
property of another, without
the latter's’ permission.

1. For example, should a person dig a well in a public highway, and another
person throw an animal not belonging to him into the well, the responsibility will be
that of the person who threw the animal in, and not that of the person who dug the
well.

2. For example, should a man dig a well in his own land and an animal belonging
to another falls in and dies, the person who dug the well is free of liability.
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96.

97.

98.

99.

Al-Figah

No one may take the property
of another, except for a lawful
reason.

A charge mn the nature of
proprietorship of a thing is
equivalent to a change in the
thing itself.

He who hastens an event in
order to acquire a thing before
its due time will be punished
by being denied that thing.
The attempt of a person to
undo what has been finalised
by lis own act will recoil on
him.

Vol. I



CHAPTER 2
FIQAH
DEFINITION

As previously defined, “Usul” is the “Science of the Sources
of Law™ and “Figah™ is the * Science of the Law itself”

Figah has been variously defined by the scholars. The
dictionary meaning of the word “Figah” is (*Al-Shaq
Wal Fath™), 1.e. “to break and open.” Zamakhsharn has also defined it as
such. According tolum, “Faqeeh™ (Junst) is one who 1s

(“Al-Aalimullazi Bi Shiggil Ehkaam Wa Yuftish Ann Haqgaa'iquhu
Wa Yuftah Maa Astaghlag Minha"), i.e. the scholar who opens or
makes manifest the commands of Shari’ah and enquires into their
reality and defines the difficult and complicated matters therein.'

Figah is also defined as “Understanding” or “Knowledge™ on
basis of the word “Yatafaqqahu” appearing in verse 122 of chapter 9
(Taubah) of the Holy Qur'an. But according to the terminology of
Shariah, it 1s not understanding or knowledge in its general sense,
but it 1s understanding or knowledge of the commands of Shari’ah in
particular.

Abu Hanifah defines Figah in the following words :

1.e. the knowledge of what is for a man’s self, and what is against a
man'’s self.

Sadrush Shariah, while discussing this definition, has given
three interpretations of it, viz.,

(1) it means the “knowledge of spiritual rewards and
pumshments™, but this meaning, he says, fails to cover” the
acts which are not spintual, e.g. contract to sell , lease,
etc.”

1. Hagiqatul Fiqah, Vol. I
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(2) it means the “knowledge of what 1s permissible for a man
to do, and what he is under an obligation to do”. but this
also, according to him. would leave from its purview “the
doing of acts which have been forbidden, and the omission
of what has been made obligatory.”

(3) it means the “knowledge of things which are permissible
for man to do and of things which are forbidden to him.”

The last meaning includes both acts of commission and
omuission and in this sense, Fiqah is the “Science which points out the
extent and limits of a man’s liberty.”, or, in other words, it is the
“Science of rights and obligations.” '

The author of “Tauzeeh” defines Figah as

(“Al-Ilm Bil Ehkaamush Sharn’ah Ann Adallatohal Tafseeliah™), 1.e.

knﬁwledge of the commands of Shara’at with their detailed
reasoning”, or, in other words, “the knowledge of the laws of
Shari’ah which are intended to be acted upon, and which have been
divulged to us by Revelation or determination by concurrent
decisions of the leamed, such knowledge being derived from the
sources of the laws with the power of making correct deductions
therefrom.” *

The Shaafe’ee scholars define Figah as “the knowledge of the laws
of Shan’ah relating to man’s acts and denived from specific sources.” In
this definition the words “derived from specific sources” are intended to
exclude from the science “such knowled-ge or the sacred laws as the
Holy Prophet possessed, and which he derived from inspiration.”
Further, by the use of the word * Sh-ari’at” it is intended to exclude mere
concepts of the reason or the senses, such as our knowledge that “the
world is liable to changes” or that “the fire burns” *“Shan’at.” which
may be translated as the “Islamic Code,” means “matters which would
not have been known but for the communications made to us by the
Law-giver.” ’

1. Muhammadan Jurisprudence, by *Abdur Rahim, pp. 48-49

2. Tauzeeh, p. 14 (Calcutta Edition)
3. Muhammadan Jurisprudence, by *Abdur Rahim, p. 50
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The Maaliki scholars define Figah as “the Science of the
commands of the Shari’at in particular matters deduced by the
application of a process of reasoning.” '

The language of Abu Hanifah's definition. however, shows
that in his conception of the “Science of Figah”, which he called as
“Figah-e-Akbar”, would include in its scope “pure questions of
Faith® which, strictly speaking, are subject of the “Science of
Divimty”, and also abstract questions of Ethics, and in the beginning
era of Islam also the basic aim of Figah was to obtain knowledge of
the affairs of the Hereafter and the trials and dangers which beset the
human life in this world, and, therefore, as put by the author of
“Musallamus Suboot”, Figah included the “Ilme Hagqeeqat”
(Knowledge of Divimity), “Ilme Tareeqat” (Knowledge of
Spintuality) and “Ime Sharn’at (Knowledge of the Commands), and
this state of affairs continued for long,

But with the expansion of the Islamic State, increasing
contacts of the Muslims with other Nations of the world, introduction
of their art and science, particularly the Greek Philosophy, questions
about Faith became the subject matter of a separate branch of
knowledge known as “Ilmul Kalaam”, and Figah was confined to
“[lm-e-Shar’at-e-Zaahirah”, or, in the words of Imam Ghazali, “the
Science of the rules of law,” * or, as put by the author of
“Musallamus Suboot”, “Knowledge of Shari’at which deals with
Ehkaam (Commands), and not with Aqgaa’id (beliefs).”

Imam Ghazali, therefore, criticised this state of affairs,
saying that, “Fiqgah 1s now the name of knowing some details (of the
Law) and their 'Asbaab-o-Ilal,” and the one who knows them is
taken to be a greater scholar of Figah,” ~ although, as he further said,
“the purpose of Fiqah, as given by Qur'an. viz.,

(‘Le Yunziru Qaumahum’), i.e., so that they may

1. Muhammadan Jurisprudence, by *Abdur Rahim, p. 50

2. Kashshaat Fi Istilahil Fanoon, Vol. 1, p. 31 (Muhammadan Jurisprudence, by
*Abdur Rahim, p. 50)

3. Ehya-ul-Uloom-ud-Deen, Vol |
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warn their people, ' can be achieved only when Figah is under-stood
in the sense it was understood and practiced in the beginning era of
Islam.” *

Figah, after passing through its various stages, now, in its
wider sense, “covers all aspects of religious, political and civil life.
In addition to the laws regulating ritual and religious observances
(1.e. Ibaadaat). as far as concerns performance and abstinence. it
includes the whole field of family law, the law of inheritance, of
property and of contract, in a word provisions for all the legal
questions that arise in social life (i.e. Mu'aamlaat), it also includes
criminal law and procedure, and finally constitutional law and laws
regulating the administration of the State, and the conduct of war.
Thus all aspects of public and private life and business are regulated
by la'.mﬂs;.3 recognised by religion, and the Science of these laws is
Figah.”

The fact, however, remains that while all affairs of the
human life, private as well as public, come within the purview of
Figah, questions relating to Faith (Aqeedah) are not the subject
matter of Figah, obviously because Faith has been specifically and
clearly laid down by the Holy Qur'an, and fully explained and
emphasized by the Holy Prophet, and therefore nothing has been lefi
regarding it to be discussed and decided by the scholars.

BASIS OF FIQAH

Figah has its basis in the Holy Qur’an itself. In verse 122 of
Chapter 9 (Taubah) of the Holy Qur’an it is said .

1.e. and the believers should not go forth all together. Why, then,
does not a company from every party from among them go forth that
they may apply themselves to obtain understanding in religion, and
that they may wam their people, when they come back, that they
may be cautious.

1. Verse 122 of Chapler 9 (Taubah) 2. Ehya-ul-Ulocom-ud-Deen, Vol. L
3. Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 102,
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In this verse the word “Yatafaqqahu™ i.e. “obtain under-
standing” is very important. For obtaining the understanding in its
true sense mere “intelligence” is not enough. It also requires “insight
of the heart™ which is known as “Baseert-e-Qalbi.” Regarding those
who are deprived of the “insight of the heant”, Qur'an says :
1.e. they have hearts wherewith they understand not (Aaraqf, 7:179),
and by way of rebuking them asks: 1.e. are there
locks on their hearts (Muhammad, 47:24) : and says
i.e. Allah has
sealed their hearts (Bagarah, 2:7): and
i.e. surely We have placed veils over their hearts, lest they may
understand (Kahf, 18:57).

All these verses show that without “insight of the heart”
there can be no understanding in 1its reality even though intelligence
is already there. Not only this but even perception in its reality
through the senses is not possible without “insight of the heart.”
Qur’an says :

i.e. it is not the eyes that are blind but blind are the hearts which are
in the breasts (Heajj, 22:46), and that is the reason that inspite of
seeing the reality with their own eyes people do not accept the Truth
underlying the universe.

When mind (intelligence) and heart (insight) both concour,
the scholar is able to go into the depth of the problem before him,
and arrive at the stage where he 1s granted the “Hikmat™ (wisdom),
and according to Qur'an :

1.e. whoever is granted “Hikmat” (wisdom), he indeed i1s given
“Khairan Kaseeraa” (the Great Good) (Bagarah, 2:269).

“Hikmat” and “Fiqah” go side by side. The Holy Prophet
Muhammad (peace be upon him) has said :

1.e. for whomsoever Allah intends “Khairan” (1.e. Good), He grants
him “Tafaggah Fid Deen”, i.e. understanding in religion (Bukhari
and Muslim, vide Mishkatul Masaabeeh, Kitab-ul-Ilm).
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The Holy Prophet therefore commanded his Companions
1.e. from different places of the world the people will come to you so
that they may have understanding in religion. When they meet you,
admonish them the Good (Tirmizi, vide Mishkatul Masaabeeh,
Kitab-ul-Ilm).

This was also necessary because as it is said in another
Hadees :
1.e. many of the bearers of “Figah™ are not (really)“Faqeeh”, and though
many are “Faqgeeh”, but those to whom they transmit (the Figah) are
more Faqeeh than them (i.e. the transmitters) (Abu Dawud and fbne
Majah, vide Mishkatul Masaabeeh, Kitab-ul-fim).

“Hikmat,” to quote Raaghib Asfahani is :
ie. Hikmat is to amive at the Haq (Truth) through ‘ILM’
(knowledge) and *AQL’ (intelligence) '

And according to Lisanul Arab :

1.e. Hikmat 1s to know the “Afzal” (Superior) and “Behtareen” (Best)
through the best “Ilm” (knowledge).

But “Hikmat™ is a gift from Allah. Imam Maalik says :

1.e. “Hikmat” (wisdom) and “Ilm” (knowledge) are “Noor” (Light)
which Allah grants to whomsoever He wishes.

1. Mufradaatul Qurian, p. 126 2. Vol. V 3. Tagumanus Sunnah, Vol. L
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He also says :

ie. “Ilm” (knowledge) is not the name of knowing too much. It is a
“Noor” (Light) which Allah puts in the heant of the son of Adam. ’

FAQEEH (JURIST)

From the above discussion it 1s clear that for a Fageeh, not
only intelligence but insight is also necessary, and insight is acquired
through the “Ilm-e-Tareeqat’ i.e. Mysticism, the sole object of which
1s purity of the heart and soul.

In fact the three-fold purpose of the Holy Prophet’s Mission,
as Qur'an itself tells us, was:

i.e. reciting to them His Messages, and purifying them, and teaching
them the Book and wisdom (Aale Imran, 3:164)

While the first and the third of these purposes are achieved
by the knowledge and practices of “Shari’ah, the second one i.e.
purification is achieved through the knowledge and practice of
“Tareeqat™ only and unless both these are available a scholar cannot
become a Fageeh in its real sense. It i1s for this reason that Imam
Ghazali gives the qualification of a Fageeh as follows

Fageeh is one (1) who has no attachment by heart with the
world, and remains inclined towards the Hereafter ; (2) who has full
insight in the religion ; (3) who 1s obedient ; {(4) who does not bear
injustice to the Muslims in any case ; (5) who is always mindful of
the well-being of the Mushims as a whole and has no greed for the
wealth ; (6) who knows intricacies of the psychological problems ;
(7) who is acquainted with those things which invalidate the deeds ;
(8) who knows the difficulties of the

1. Figah-e-Islami Ka Taareekhi Pas Manzar, by Maulana Muhammad Tagi Amini,
p- 30, and Tambeeh, p. 188
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Path of the Hereafter ; (9) who, besides treating the world as low,
also has the power to have control over it ; and (10) who always
fears Allah, whether he is at home or in journey.” '

Hasan Basn also gives more or less the same qualification of
Faqeeh. °

According to Aa'mash, while the “Muhaddis” (scholar of
Hadees) is like the one who collects good medicines, the “Faqeeh”
(scholar of Fiqah) 1s like the one who diagnoses the disease and
prescribes the medicine for it. To quote his own words :

1.e. O assembly of Jurists, you are the physicians and we are the
chemists.

Faqeeh, in its original dictionary meaning, meant, “the one
who possesses knowledge of , or understanding about, a thing.” But
by the passage of time, it first became limited to “religious
knowledge (1.e. Ilm-ud-Deen),” and then to the “religious law™ (i.e.
Shan’ah),” and finally to the “derivative details of the Shan’ah (i.e.
Faro®)." Thus it passed from meaning an “intelligent, understanding
person” to meaning a “theologian.” then a “Cannon Lawyer”, and
finally a Casuist™ (Lisanul Arab, Vol. XVIL p. 418). *

THE NEED OF FIQAH AND FAQEEH

Among the Muslims there are some people who are of the
view that in view of the presence of Qur'an which contains the
Commands revealed by Allah to be followed by the mankind, and
the Ahadees (or Sunnah) which contain the explanations of the
Commands of Allah by the Holy Prophet Muhammad (peace be
upon him), there is no need for the Figah or the Faqeeh,

1. Ehya-ul-Uloom-ud-Deen, Vol. 1

2. Fiqah-e-Islami Ka Taareeklu Pas Manzar, ilad, p. 25.

3. Hagiqgatul Figah, Vol. I

4. Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 98
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which, according to them, amounts to obeying, in matters of religion,
persons like us, besides Allah and His Messenger, and it is according
to them, a kind of “Shirk™ (polytheism).

In this connection, it may be noted that, firstly, obedience of
anybody, besides Allah and His Messenger, is not *Shirk”
(polytheism). Qur’an itself says ;

1.e. O you who believe, obey Allah and obey the Messenger and
those in authority from among you (Nisa, 4:59).

The “Oolul Amr”, who, within the meaning of this verse may
be the Muslim Caliphs or the Ulama (scholars) of the Ummah, are
neither holding the status of Allah nor of the Messenger of Allah, but
still they are to be obeyed as commanded by Allah the Almighty
Himself, and in so far as they command strictly according to the
Commands of Allah and His Messenger, obedience to them is the
obedience to Allah and His Messenger.

Secondly, it is also pertinent to note that the authority to lay
down the law vests in Allah and His Messenger only. The Ulama or
Fuqahaa are merely the interpretators of it. They are not the Law-
givers, and they have actually never claimed to be so or acted as
such. They have simply interpreted, explained and applied the Law
laid down by Allah and His Messenger to facts and circumstances of
particular individuals and societies, and that is actually the Figah.

Thirdly, since the interpretation, explanation and application
of the Law is neither possible for, nor is it within the capacity of ,
everybody, Qur’an has, therefore, commanded the common people to

i.e. ask the followers of the Reminder (the learned ones}) if you know
not (Ambia, 21:7).
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All this clearly shows that the need of Figah and Fugahaa
cannot be dispensed with. Qur'an is a reserviour of basic and
fundamental realities unfolding themselves more and more with the
passage of time. Similarly, the Hadees — the word of the Jaame —il-
Kalam — the Holy Prophet Muhammad (peace be upon him)is full of
such knowledge and wisdom which will become more and more explicit
with the advancement of art and development of human civilization.
Therefore, in order to deduce the principles from Qur’an and Hadees (or
Sunnah) for application to changed circumstances we will always be in
the need of Fiqah and the Fuqahaa, whose “Taqleed”, 1.e. following or
obedience, has been made obligatory for us by the Holy Qur’an itself.

BOOKS ON FIQAH
HANAFIAH
I. The books compiled by Imam Muhammad are :

(a) Kutub-uz-Zaahirur-Riwayat , 1.e. those narrated
by authentic narrators from Imam Muhammad,
also known as “Masaa’il-ul-Usool,”

(b) Kutub or “Masaa’il-un—Nawadir, 1.e. those not
narrated by authentic narrators

(a) Kutub-Zaahirur-Riwayat are giX in number, viz.,

1. Al-Mabsoot
Al-Jaame’-ul-Kabir
Al-Jaame’-us-Saghir
Kitab-us-Siyar-ul-Kabir
Kitab-us-Siyar-us-Saghir
Ziyadaat

N B w1

These books have been compiled by Abul Fazl Maruzi
known as Haakimush Shaheed (d. 344 AH.) in his book
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“Al-Kaafi”" ' Muhammad bin Ahmad Sarkhasi (fifth century Hijri)
wrote a commentary on it in his, book * Al-Mabsoot.” The writers of
“Mujallatul Ehkaamul *Adliah™ took most of the principles from the
Kutub—uz—Zaahirur Riwayat.

(b) Kutub-un-Nawaadir, i.e. those written on dictations, are :

1. Kitab Amaali Muhammad 1n Figah or
Kisaaniyat narrated by Shu’aib.

2. Kitab-ur-Raqiyaat containing the problems

which Imam Muhammad had to face when he

was appointed Qazi of Ragah by Haroon

Rashid.

Haroomyaat

Jurjamyaat

Kitab-ul-Makharij Fil Heel

Ziadat-uz-Zadiyaat

Kitab-un-Nawadir-e-Muhammad as narrat-ed

by Ibne Rustam

=] O L e L

In this category are also included the books narrated by the
scholars of this schoal, e.g.

1. Kitab-ul-Mujarrad, by Abu Hanifah, narrated by
his pupil Hasan bin Zaid Lulu’ oo

2. Kitab-ur-Radd Ala Ahlal Medinah and Kitab-ul-
Aasaar, both by Muhammad bin Hasan *

I[I. Then there are books of Fatawa and Masaa’il in which the

subsequent jurists, finding nothing in the books of their predecessors,
decided the problems on their on “Ijtihaad”, eg..

1. Kitab-un-Nawazil, ° by Abul Lais Nasr
Samarqandi (d. 373 A.H.)

. Its manuscript is available in the Library of Egypt.

. Published by Idara Ehya’ul Ma’anf Nu'maniah, Hyderabad Deccan (India)

. Its manuscnipt (No. 565) 1s available in the Library of Egvpl.

L B s 0
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I11. Then there
(followers). e.g..

2

8
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Kitab-ul-Heel and Kitab-ul-Waqf, by Ahmad
bin Maheer also known as Khassaaf (d. 261
AH.)

Al-Jaame'ul Kabir Fish Shuroot, by Abu Jafar
Tahawi (d. 321 A.H.)

are the books wrtten by the “Muqalladeen™

Khazanatul Akmal, by Abu "Abdullah Jarjani (d.
398 A.H.)

Al-Mabsoot, by Muhamad bin Ahmed Sarkhasi
(5™ century Hijri)

Kitab-ul-Usool, also known as “Usulul
Buzdawi”, by Ali bin Muhammad Buzdaw (d.
482 AH.)

Bada'us Sana’e Fi Tarteebush Shara’e, by Abu
Bakr Kasam (d. 587 AH.)

Hidayah ' ( full name ; Hidayah Fil Furu’), and
Sharhe Bidayatul Mubtadi, by Burhanuddin Ah
Marghinani (d. 593 AH.)

al-Sirajiyyah, by Siraj Muhammad Sajawandi
(6™ century AH.)*

1. Hidayah is in four volumes. It is the most prominent book of the Hanafi Figah,
Many commentanes have been wntten on it, eg , “Al-Ghaaya™, by Saroj ;

“Kifayah”, by Karlani ;

* “Waqayah”, by Tajush Shari’ah ; “Nagayah-the precis of

“Waqayah”, by Sadrush Shari’ah ; “Nahayah”, by Saghnaqi ; “Merajud Darayah”,

by Qiwamuddin Kaki ;

“Enayah”, by Babarth ; “Binayah”, by Aini ; and “Fathul

Qadeer”, by Kamaluddin bin Humaam,

Hidayah has also been translated in Persian by Ghulam Yahya together
with Mulla Tajuddin, Meer Muhammad Hussain, and Mulla Sharafatullah, and
named as “Hidayah Faara™; and alse in English by Charles Hamilton ; and in Urdu,
with commentary, by Maulana Syed Ameer Ali, known as ** Ainul Hidayah.”

2. Itis a book on the Islamic Law of Inheritance. It was translated in English by Sir
William Jones, in 1792 A.D.
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IV. Then came the age when [jtihad was given up. and scholars

wrole :

(a) Abridged editions of the books of Fiqah. and the
commentaries, and explanatory notes, on them, e.g.

7
2.
3.

4.

(3)

Kitab-ul-Mukhtasar, by Ahmad bin Muhammad
Qaduri (d. 428 AH.)
Waqayah Mukhtasarul Hidayah, by Tajush
Sharai’at Mahmood Mahboobi
Mukhtar and its commentary Ikhtiar, by
"Abdullah Musali (d. 683 AH.)
Majma'ul Bahrain, by Ibnus Saa’aati (d. 694
AH.)

Kanz or Kanz-ud-Daga’iq ' by Hafizuddin
Nasafi (d. 710 A H.)

(b) Fatawaa and the Commentaries thereon , e.g.,

1

2.

Fatawaa-e-Walwaaljiah, by ’*Abdur Rashid
Walwaalji, (d. 540 AH.)

Fatawaa-e-Khaniah, by Qazi Khan Hasan bin
Mansoor (d. 592 A H.)

Fatawaa-e-Zahinah, by Zahiruddin Muhammad
Bukhan (d. 619 AH.)

Fatawaa-e-Tarsusiah known as “Anfa’ul
Wasa'il Ila Tehrrul Masa'il”, by Ibrahim bin
Ali Tartusi (d. 758 AH.)
Fatawaa-e-Tataarkhaniah, by Tbne Alauddin (d.
S00 AH.)

Fatawaa-e-Bazaziah, by Hifzuddin Muhammad
Urf Ibne Bazaz (d. 827 A H.)
Fatawaa-e-Khairiah, by Khairuddin Muneef
Faruqui Ramli (1081 A H.)

1. This is the most famous book of abridged text of Figah, and many comment-arise
have been written on it, e.g., “Tabayvyanul Haqa'iq", by Zaila‘ee; “Ramaul Haga’1q",

by Aini

. “Behmul Haqa’iq”, by Zainul Abidin bin Nujaim ; “Takmilah Behrur

Raa’iq”, by Tun ; *Nehml Fa’iq" by Umar bin Nujaim ; “Minhatul Khaliq”, by
Amin bin Abidin ; and “Kashful Haqga'iq,” by Afghani.
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10,

11.
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Fatawaa Angarwiah, by Muhammad Afandi
Anqgarwi (d. 1098 A H.)

Fatawaa-e-Hindiah also known as Fatawaa-¢-
Aalamgiri ' by Shaikh Nizam Burhanpuri and
other scholars,

Fatawaa-e-Hamidiah, by Hamid Afindi Ibne Ali
Emadi, and its precis “Tanfi'ul Hamidiah”, by
Muhammad Amin bin Abidin (1252 A.H.)
Fatawaa-e-Mehdiah Fil Waqa-e-al-Misriah. by
Shaikh Muhammad Abbasi Mehdi (compiled in
1304 A H.)

(¢) Some other famous books :

1.

2.

Jaame'ul Fasuleen, by Ibne Qazi Sahawah (d.
818 or 823 A.H.)

Durul Ehkaam Sharhe Ghararul Ehkaam, by
Manla Khusro (d. 885 A H.), and its explanatory
notes “Ghamah Zul Ehkaam”, by Sharnablal (d.
1069 A H.)

Multaqgi’ul Abhar, by Halabi (d. 956 A'H.), and
its commentary “Majma’ul Anhar”, by Daamaad
Aafindi (d. 1078 AH.) and its second
commentary  “Al-Durrul  Muntagi®, by
Muhammad Alanddin Haskafi (d. 1088 AH.)
Tanwirul Absaar, by Tamartaashi, and its
commentary “ Ad-Durmul Mukhtaar”, by Haskafi

1.

This was compiled on the command of Emperor Aurangzeb Aalamgir in Arabic,

then translated in Persian by Maulana Chalpi Abdullah Rumi, and then also in Urdu
by Maulana Syed Ameer Ali of Lucknow (see Fatawaa-e- Mazhari, p. 57, published
by Medinah Publishing Company, Karachi , 1390 Hijri). Some of its chapters were
also transated in English by N.B.E. Baillie in his “Digest of Moohummudan Law™
(3" Ed. 1957 A.D)
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Raddul Mukhtaar Alad Durrul Mukhtaar, by
Muhammad Amin bin Abidin, and its
“Takmilah” (Qumrah Uyunul Akhyaar) written
by his son Muhammad Alauddin.

Mujallatul Ehkaamul *Adhyah, compiled under
the orders of the Usmaniah Regime of Turkey,
in 1293 A H. (1876 A.D.)

Muwatta, by Imam Maalik (d. 179 AH.)
Al-Qawaneen-ul-Fiqahiah Fi Talkhees
Mazhabul Maalikaih, by Abul Qasim bin Juzzi
(d. 741 AH.)

Al-Mukhtasar, by Syed Khaleel (d. 767 AH.)
Al-Mudawwenah, by Asad bin Furat al-Taunsi
(d. 213 AH.) compiled in “Asadiah”. It was
again arranged by Abdus Salam al-Tanokhi Urf
Sehnoon Qeerwamn (d. 240 A'H.) and published
in the name of “Mudawwenatul Kubra”

Risalah, by Imam Shaafe’ee

Kitab-ul-Umm, by Imam Shaafe’ee

Kitab Ikhtilaaful Hadees, by Imam Shaafe’ee
Musnad Imam Shaafe’ee

Al-Mukhtasar, by Ismail Muzni (d. 264 A.H.)
Muhazzab, by Abu Ishaq Feerozabadi (d.
476 AH.)

Al-Mustafaa, Al-Wajeez, and Ehya'ul Uloom-
ud-Deen, by Ghazali (d. 505 A H.)

Fathul Aziz Sharhe Al-Wajeez, by Abul Qasim
Raafe’ee (d. 623 A.H.)

Qawa’'idul Ehkaam Fi Masalehul Anaam, by Qazi
[zzuddin bin Abdus Salam (d. 660 A H.)
Al-Kitab-ul-Kabir, by Muhiuddin Nawaw: (d.
676 AH.)
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13.

14.

15.

16.

17.

18.

19.

20,
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Al-Majmoo, by Muhiuddin Nawawi (d. 676
AH.)

. Sharhe Muhazzab, by Muhiuddin Nawawi (d.

676 AH.)

Sharhe Saheeh Muslim, by Muhiuddin Nawawi
(d. 676 A.H.)

Minhaajut Taalibeen, by Muhiuddin Nawawa (d.
676 AH.)

Takmilatul Majymoo Lil Nawawi, by Tagiuddin
Ali Subki (d. 756 A.H.)

Sharhe Minhaajul Baizawi, by Taqgiuddin Al
Subki (d. 756 A H.)

Fatawaa-e-Subki, by Tagquddin Ali Subki (d.
756 AH.)

Jaame'ul Jawame, by Tajuddin Abdul Wahab
Subki (d. 771 AH.)

Tatimmah Sharhe Minhaajul Baizawi, by
Tajuddin Abdul Wahab Subki (d. 771 A H.)
Tabqaat -ush-Shaafe’eeyat-ul-Kubra, by
Tajuddin Abdul Wahab Subki (d. 771 A H.)

Musnad-e-Ahmad, by Ahmad Bin Hambal
Al-Sunan Fil Figah, by Abu Bakr bin Hani Urf
Asram

Al-Mukhtasar, by Abul Qasim Kharqi (d. 334
AH)

Al-Mughni, ' by Mufiquddin bin Qudamah (d.
620 AH.)

Al-Sharhul Kabir Ala Matanul Maqna. by
Shamsuddin Qudamah Magqdisi (d. 682 A H.)
Fatawaa-e-Mashhoorah, by Taqgiuddin Ahmad
bin Taimiyah (d. 728 AH.)

Majmoo'atur Rasaa’ilul Kubra, by Taqiuddin
Ahmad bin Taimiyah (d. 728 AH.)

Minhajus Sunnah. by Taqiuddin Ahmad bin
Taimiyah (d. 728 AH.)
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9. Risalah Ma'anjul Usool, by Taqiuddin Ahmad
bin Taimiyah (d. 728 AH.)

10. E’laamul Mugqe’een "Ann Rabbil * Aalameen, by
Abu Abdullah bin Bikr Zar’ee Damishqi "Urf
[bnul Qayyim al-Jauziah (d. 751 AH.)

11. At-Turqul Hukmiayah Fi Siyasatush Shar’eeyah,
by Abu Abdullah bin Bikr Zar’'ee Damishqi "Urf
[bnul Qayyim al-Jauziah (d. 751 A.H.)

12. Zaadul Ma'aad Fi1 Huda Khairul *Ibaad, by Abu
Abdullah bin Bikr Zar’ee Damishql® Urf Ibnul
Qayyim al-Jauziah (d. 751 A H.)

1. One of the most prominent and best books on Fiqah.



CHAPTER 3

IJTIHAAD AND TAQLEED
IJTIHAAD
DEFINITION

Literally, Ijtithaad means, “exertion”. It 1s, “logical deduction
on a legal or theological question by a Mujtahid or leamed
andenlightened doctor, as distingmished from Ijma which is the
collective opinion of a council of divines”. ' It means, “the exerting
of one’s self to the utmost degree to attain an object, and is used
technically for so exerting one’s self to form an opinion in a case or
as to a rule of law. This 1s done by applying analogy (Qiyas) to
Qur’an and Sunnah.” It literally means stnving or exerting, and as a
term of junsprudence it means the application by a lawyer (FFageeh)
of all his faculties to the consideration of the authonties of the law
(that is the Qur’an, the Traditions and the Ijma) with a view to find
out what in all probability is the law (in a matter which 1s not
covered by the express words of such texts and has not been
determined by Ijma). * In other words, “ ljtihaad 1s the capacity for
making deductions in matters of law in cases to which no express
text or a rule already determined by Ijma is applicable.” *

SCOPE

ljtihaad is neither in E’tigadaat (Faith) nor in ’[badaat
(Prayers). It is only in Mu’aamlaat (worldly affairs), and that too in
those matters only in respect of which no obvious text of the Qur'an
and Hadees 1s available.

As Allama Shaatibi puts 1t, the command for °Ibadaat
(Prayers) is different from the command for *Aadaat (worldly
affairs). In the latter where there is silence on the part of the

1. Dictionary of Islam, by T.P. Hughes, p. 197.

2. Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 158
3. Jaame ul JTawame’, Vol. IV, p. 262 ; Mukhtasar, Vol. I, p. 289
4. Muhammadan Jurisprudence, by *Abdur Rahim, p. 169
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Lawgiver, there is option for a man to act according to his own
understanding. but as regards the former there is no such option, and
nothing against the Shar’at can be introduced through juristic
deduction, because as against the " Aadaat, the 'Ibadaat are bound by
clear commands, and the reason for this difference is that in case of
"Aadaat our intellect can find out a way for us, but as regards
"Ibadaat we cannot know through our intellect as to what is the way
of nearness to Allah. '

SANCTION FOR IJTIHAAD

Sanction for [jtihaad is contained in Qur’an, Sunnah, [jma of
the Sahabah (Companions of the Holy Prophet), and sayings of the
four Imams of Fiqah.

Qur'an has made it obligatory to ponder over the
commands of Shar’ah and in case of difference of opinion to refer to
Allah and His Messenger. In verse 2 of Chapter 59 (Hashr) it is said,
“so take alesson., O you who have eyes”; and in verse 59 of Chapter
4 (Nisa) it is said, “if you dispute about anything, refer it to Allah,
and the Messenger.”

The Holy Prophet has said, “do the Ijtthaad because for
whatever work a man is created, Allah makes that work easy for
him”, * and . “when a Haakim does correct Ijtihaad in giving a
decision, there are two rewards for him, but if he commits a mistake
in it, there is one reward for him.”* When the Holy Prophet deputed
Mu’aaz bin Jabal * as a Qazi to Yemen, he said : O Mw’aaz, by what
rule will you act ? He said . by the Law of the Qur'an . But if you
find no direction therein ? , asked the Holy Prophet. He said : then I
will act according to the Sunnah of the Messenger of Allah But
what if that fails ? | asked the Holy Prophet. Then I will do the
Ijtihaad and act upon it. he said. The Holy Prophet said : praise be to
Allah Who has so deposed the delegate of His Messenger so as to
satisfy him. °
1. Al-"Etisaam, Vol IT, p. 115. 2. Al-Ehkaam, by Aamid, Vol. III , p. 107
3. Bukhan and Mushim, 4. A Compamon

5. Mishkatul Masabech, Kitab-ul-Hudood, Bab-ul-> Aamale Fil Qaza’e Wal Khaufe
Minho, No. 3565/7.
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As regards the Ijma of the Sahabah, Abu Bakr, while
deciding the case of a Kalalah (i.e. the one leaving no legal heir),
said, “I decide by my opinion. If my opinion is correct, it is from
Allah ; but if it is wrong, 1t 1s from me and from Satan, and Allah and
His Messenger are free from it”. ' On one occasion Umar said,
“Umar does not know that Umar has found out the Haq (right thing)
but he did not fall short in his endeavour.” When a woman disputed
the validity of prohibition against fixing larger amount of dower,
Umar said in the open public, “the opinion of the woman is correct
and the opinion of Umar is wrong." *

As regards the sayings of the Four Imams of Fiqah,
according to Ibne Qayyim, Abu Hanifah and Abu Yusuf said, “it is
not Jaa'iz (lawful) for anybody to follow our view unless he knows
on what basis we have expressed our view.”

As reported by Mo’een bin Isa, Imam Maalik said, “no
doubt, T am a human being. I can give correct as well as wrong
decision. Ponder ever my opinion. Whatever opinion is in
accordance with Qur'an and Sunnah, accept it ; and whatever
opinion is against Qur'an and Sunnah, leave it.” *

Imam Shaafe’ee said, “if the word of the Holy Prophet is
against my word, the word of the Holy Prophet 1s to be followed, and
do not follow me ; and if any Hadees 18 againgt my view, follow the
Hadees and know that it is my Mazhab*

Imam Ahmad bin Hambal said, “neither follow me, nor
Maalik nor Shaafe’ee nor Saun, but keep before you the sources
which were before them i.e. the Qur’an and Hadees.” °

MUJTAHID COMMITTING AN ERROR

From all these it is clear, firstly, that blind following is not
permissible for the one who is leamed and is able to do
1. Minhajul Usul, al-Kitab-ar-Raabe, Fil Qiyas.
2. Al-Ehkaam, by Aamidi, Vol. ITI , p. 150 ; Ehva-e-Uloom-ud-deen, by Ghazali,
Vol.1,p. 39.
3. Al-Qaulul Mufeed, pp. 15-27. The word “amvbody™ actually means the leamed and
the one who can himself do the Jjtihaad, and not the common man (Author)
4. Ibid 5. Ihid 6. Ibid
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Ijtihaad ; and secondly, that even the opinion of a Mujtahid can be
wrong. Further, this also shows that if the Mujtalid. at any time,
comes to know that his decision was wrong, it is not binding for him
to follow it in a subsequent case. This is also clear from a letter '
which Umar had written to Abu Musa Ash’an, saying, “whatever you
decided today, then, resiling from it, you decided correctly, then you
should not desist from giving up the former decision and reverting to
what is nght, because whatever is right is to remain and nothing can
wipe it out, and to revert to the right is better than remaining for long
on the wrong.”

PROCESS OF IJTIHAAD

[jtihaad pnmanly consists in the application of Qur'an and
Sunnah, to the problems at hand, in their obvious meanings ; and if that
is not possible, then deducing the law from their hidden or latent
meaning or the intent implied therein through Qiyas (analogy), Ijma
(consensus of opinion), Istehsaan (equity), Masalehul Mursalah (public
welfare), or Istadlaal. This has been the way of all junsts nght from the
day of the Sahabah (Companions of the Holy Prophet). For this purpose
the first and foremost requirement is the correct interpretation of Qur'an
and Sunnah,

“The function of interpretation,” to quote ’'Abdur Rahim, “is
to discover the intention of a person, whether he be the lawgiver, or
an expounder of law, or any other person, either from his words or
his conduct. The object of interpretation of conduct, which is called
“interpretation by necessity”, is in case of the lawgiver and the
expounders of law to ascertain their intention with regard to what has
been left unexpressed as a matter of necessary inference from the
surrounding circumstan-ces as fumishing an index to their minds.” *

The same definition of “interpretation™ applies to the texts of
Qur’an and Sunnah. While interpreting the Qurian and
1. Al-Ehkaamus Sultaniah, by Maawardi, p. 68 ; E*laamul Muge’een, Vol. I, p. 72 ¢

Mugqaddamah, by Ibne Khuldoon, p. 192,
2. Muhammadan Jurisprudence, by *Abdur Rahim, p. 78
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Sunnah ' it may be kept in mind that the words used in the texts of
Qur'an and Sunnah are divisible in four categones having regard to
(1) their grammatical application ; (2) their actual use ; (3) their
meaning being clear or ambiguous or doubtful ; and (4) the ways in
which the meamng of the words have been indicated.

As regards Category No. 1 . a word may be homonym
(Mushtarak) i.e. meaning different things, or Specific (Khaas) i.e.
applying to particular thing or things, or General ('Aam) i.e.
applying to many things in general.

[fit is a noun, it may be denvative (Sifat), or Proper (" Alam)
or Generic (Isme Ginse). It may be Absolute (Mutlaq) or Limited
(Mugavyad). It may be Particunlar (Mahood) or determinate
(Nakarah).

With regard to the Specific words it may also be noted that
they establish absolute propositions, as for instance the phrase “as
such” or the word “then™ and “for”.

As regards the General words, according to the Hanafiah,
they cover, to the extent of certainty, everything to which they are
applicable. The Shaafe’iyah on the other hand say that they cover
everything to which they are applicable but not to the extent of
certainty.

As regards the conflicting texts, when two speeches of
general character conflict, one of them sanctioning a certain thing in
general wmds and another prohibiting it, the prolubitive speech will
prevail. © If it is possible to reconcile the conflicting propositions,
then they should be reconciled.

If a general and a specific proposition conflict, and it is not
known which of them is later in date, then both should be presumed
of the same date and attempl: should be made to

- = i L
Also see Chapter 4 “Sowcesofﬁqah“

2. Tauzeeh , p. 33.

3. Thid, p. 34
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reconcile them. according to Shaafe’iyah. the general should be
accepted with limitations imposed by the specific. According to the
Hanafiah, if they cannot be reconciled, then if the general is of a later
date, the specific should be treated as repealed. If the specific 1s of a
later date, then if they are connected in point of time, then the
general should be limited to cases not covered by the specific ; but 1f
they are not so connected, then the specific should be taken to have
repealed so much of the general which is inconsistent with the
specific. '

The general may be qualified by independent (Mustaqal) or
dependant (Ghair Mustaqal) proposition. In the former case it is
known specification (Takhsees), and in the latter it is an exception
(Istisna) or a condition (Shart) or quality (Sifat) or indicating the
extent {(Ghayat ) of the general proposition.

A word may also be plural, meaning at least three, or
singular meaning only one, either of them may also be preceded by
the word “the”. It may also be intermediate which negatives all but
the one for whom it is used. It may also be in the generic sense, e.g.,
the word “whoever”; or specific sense e.g., the word “he who" |, or
“that which”, or “all of them”, or “all”.

As regards Category No. 2, i.e. actual use of the word, a
word may be in its original or primary sense known as the proper
word (Hagiqat), as “Bai", “Nikah” , or “Talaq". etc. ; or in its
secondary meaning known as tropical(Majaaz), which may be its
dictionary (Lughwi), legal (Shar’ee), customary (usual), conventional
(Urfi) or technical (Istilahi) , meaning.

Further, if the application of a word be what is intended
thereby, it is called its meaming (Ma'ni) ; if it be what 1s to be
inferred therefrom, it is called its sense (Mafhoom) ; and if a noun be
used to denote the thing for which it was intended, it is called its
name (Musamma). .

. — . 1

Tauzeeh , p. 79.
2. Talweeh, p. 141
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The use of a word may be tropical or secondary with
reference to a particular point of time, and proper with reference to
another, e.g.. the command to make over the property of the orphan
to him when he becomes major ; or it may be expressive of the
potentiality of a thing, e.g., the word “Muskir’ or intoxicant for
“Khamr™ ; or mental {(Zehni) ; or of an outward (Khariji) character
also known as figure of speech (Isti’arah), e.g. , the word “food” is
used for the “rain”, or the word “faith” is used for the “act of piety”.

A legal expression is also used in the proper or secondary or
tropical sense. It may also be used to denote the cause. Whether a
word is used in its proper or tropical or secondary sense is to be
ascentained from the context and swrrounding circumstances.

A word may be plain (Sireeh) i.e. the one disclosing the
intenfion of the speaker, or allusive (Kinayah) 1.e. the one not
disclosing the intention of the speaker. Here it may be noted that
offences punishable by the Hadd cannot be established by allusive
words even though they form the confession by the accused.

As regards writings, they may also be plain or illusive, as
follows :-

(1) Writings which are legible and in the usnal form known as
“Mustabinun Marsumun” are plain ;

(2) Writings which are legible but not in the usual form known as
“Mustabimin Ghaira Marsumun”, may they be on paper,
engravings on walls or leaves of tress, are illusive;

(3) Delineations which are not inscriptions or wrntings in a
perceptible and lasting form known as “Ghairo Mustabinun”
such as on the water or air, are not to be taken into account at
all.

Gestures or signs (Isharaat) of the dumb and deaf are treated on
the same footing as an illusive speech , and according to the accepted
opinion, it makes no difference whether such a person is able to wnte
or not. '

—————- e e L

Fatawaa-e- Aalamgiri, Vol. I pp. 533-534 ; Hidayah ; Kifayah, Vol. IX , pp. 447-449

» Muhammadan Junsprudence, by Abdur Rahim, p. 98.
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As regards Category No. 3 | 1.e. their meaning being clear or
ambiguous or doubtful, if a word is apparent or manifest of meaning,
it is known as “Zahir”, and if it is more clear by means of the
context, it is called “Nass™ ; 1f it is so clear that there 1s no room for
exposition and does not admit of limitation, it is known as
“Mufassar” (explained) ; if it 1s still more clear having no possibility
of repeal, it is called “Mohkam”

If a word be concealed by reason of an extraneous
circumstance, it 1s called “Khafi” (obscure) ; if it is obscure of
meaning but is capable of understanding, it is known as “Mushkil”
(difficult) ; if it meaning cannot be discovered with-out help of
another text, it is known as “Mujmal” (vague) . and if its meaning
cannot be discovered at all, 1t 1s called “Mutashabeh™ (unintelligible ).
Instance of “Khafi” is the word “Saraq”, that of “Mmmal”™ is the
word “Riba", and that of “Mutashabeh” are the “Huroof-e-
Mugqatte 'aat.

As regards Category No. 4 , i.e. the ways in which the
meaning of the words have been indicated, a word conveys its
meaning either by denoting the thing to which it is originally applied
known as “Mauzu Lahu”, or some part of it known as “Juz”, or that
which it necessarily implies as a consequence of its application in the
text known as “Laazimuhul Muta’akhkhar.” Such expression of the
meaning may be directly by the text ("Ibarat) or indirectly by way of
connotation or suggestion (Isharat). A word may also indicate
something which 1ts application in the text necessanly implies as a
condition precedent (Iqtaza), or sometimes from what 1s expressed in
a text, it may appear that it supplies to some other matter which
comes within its infendment by the implication of the language
(Dalalat). The Hanafiah call these modes of interpretation as
“Istidlal.™ '

The words also indicate the nature of the commands, that 1s,
whether they are obligatory, forbidden, permissible, and so on, which
may be expressed in an imperative manner or in the

------------------------- - N —)

Muhammadan Jurisprudence, by Abdur Ralim, pp. 100-101.
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form of information or narration (Akhbaar), which may also be good
(Hasan) or bad (Qabeeh) or right or wrong.

When an act is prohibited as being bad per se. it is known as
“Baatil.” If 1t 1s prohibited by reason of something which is a quality
of the act itself. or because of some concomitant circumstance, the
act 1s regarded legally as “Saheeh™ (comrect) in its essence, and the
prohibition 1s taken to apply to that quahty or circumstance. When
the prohibition refers to the quality of the act, the act is “Fasid”
(vitiated or faulty) ; and if it refers to a concomitant circumstance, it
is “Makrooh™ (abominaule). *

After understanding the nature of the words used in the text
for the purpose of correct interpretation, it may also be noted that
sometimes the interpretation of one text i1s by another, which is
known as “explanatory text” ; sometimes by repealing of one text by
another which 1s known as “Nasikh-o-Mansookh”, and sometimes by
necessary implication of what 1is left unsaid from what has been said
known as "Bayan-e-Zarurat.”

With regard to the interpretation, understanding and
accepting as authority any Hadees of the Holy Prophet, it may be
noted that the jurist should ascertain its nature as to whether it is
“Mutawatir” (continuous), or “Mash-hoor” (well-known), or
“Ahaad” (isolated) ; and also the qualifications of the “Raavi”
(narrator) as to whether he is a Muslim, major, sane, intelligent, and
possessing the power of retention (Zabt), has nighteous conduct
(*Adalat), 15 “Ma'roof” (well-known) and not “Majhool™ (obscure).
Further, the chain of narrators should also be complete upto the Holy
Prophet, and the mode of namration should also be clear as to whether
it 1s by “Haddasinah” (somebody relating to him) or * Akhbanna”
(somebody informing him), and whether the original words of the
Holy Prophet have been transmitted or only their sense and
substance has been expressed by the narrator in his own words. It is
also to be ascertained as to whether the narration consists of any
practice of the Holy Prophet, or

------------------------- - N —)
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whether it cammes any imperative or prohibitory command, or it is
merely a narration of an event.

While interpreting Qur'an and Hadees, the duty of the
Mujtahid is to find out the real intent of the Law-giver, 1.e. Allah and
the Messenger of Allah, underlying the text of Qur'an and Hadees, to
ensure its correct application to the facts of a case before him.

If in any matter no direct command is available in the
obvious text of Qurian and Hadees, but a command is available in
some other similar matter, then the '[llat or effective canse of that
command should be found out and on basis of it the same command
should be applied to the matter at hand if the same ‘Illat is also
available in it. This 1s known as Qiyas or analogy.

[f the command deduced by Qiyas or analogy conflicts with
any other text or Ijma, or does not appear to be fit owing to its
narrowness and inadaptibility to the habit and usages of the people
and 1s likely to cause hardship, in that event the Mujtahid should
accept a rule which in his opinion is better to advance the welfare of
men and the interests of justice. This 1s known as Istehsaan.

If necessary, and in the absence of any direct command n
the obvious text of Qur'an and Hadees, or Ijma, the Mujtahid may
deduce the law based on general considerations of the public good.
This is known as Istislah or Masalihul Mursalah. But as explained by
Shaatibi, it does not give a total free hand to a Mujtalid. It is bound
by three conditions, viz., deduction must be strictly according to the
intent of Shari’ah ; the general intelligence of the people should
accept it as correct ; and it should be to fulfil some real need or to
avoid some real difficulty. '

e i . 1.

Al-E’tisaam, Vol. I, pp. 110-114
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DEGREES OF IJTIHAAD
There are three degrees of Ijtihaad as follows :

(1) Ijtihaad Fish Shara’ ;
(2) Ijtihaad Fil Mazhab ; and
(3) Ijtihaad Fil Masa’il.

The first 1s absolute and complete, the second relative, and
the third special.

(1) Ijtihaad Fish Shara’ is absolute independent legislation,
and, therefore, the Mujtahid Fish Shar’a is the one who is founder of
any School of Figah, as the four Imams of the Sunni Fiqah, namely
Abu Hanifah, Maalik, Shaafe’ee and Hambal ; or the three Imams of
the other three Schools of Sunmi Figah which became extinct,
namely, Auzaa’'ee, Dawud Zaahiri, and Ibne Jareer Tabari, ; or the
two Imams of the Shiah Schools of Figah, namely Zaid and Jafar al-
Sadiq.

Absolute independence in legislation is the gift of Allah. He
to whom 1t is given when seeking to discover the meaning of Divine
Law is not bound to follow any other teacher. He can use his own
judgment. This gift was bestowed on the jurisconsults of the first,
and to some of the second and third centuries. The Companions,
however, who were closely connected with the Holy Prophet, having
transmitted immediately to their posterity the treasures of legislation,
are looked upon as Mujtahideen of much higher authority than those
of the second and third centuries. Thus Abu Hanifah said, “that
which comes to us from the Companions is on our heads and eyes
(Le. to be received with respect) : but as to that which comes from
the Taaba’een. they are men and we are men.”

Since the time of the Taaba’een this degree of Ijtihaad has
only been conferred on the Imams mentioned above. Among them
the first four also “formulated the theones and principles of general
applicability relating to interpretation and deductions. It

------ A —— — —ee-],
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1s by the authonty of these junsts that Qiyas (analogy), Ijma
(consensus of opinion), Istehsaan (junstic preference), Maslehul
Mursaleh (public good), Urf {(custom and usage), and Istidlaal have
been established as sources of law.” '

(2) Ijtihaad Fil Mazhab is relative legislation, and Mujtahid
Fil Mazhab 1s, therefore, the one who, being the follower of any of
the Schools of Fiqah. is able to differ on basic or side issues from his
Imam and substitute his differing wviews through his own [jtihaad,
and decide about the legal problems according to the principles of
Shari'ah, as did Imam Abu Yusuf and Imam Muhammad among the
Hanafiah, and Imam Muzni among the Shaafe’eeyah.

In fact, this degree has been granted to the immedate
disciples of the great Imams, who have elaborated the systems of
their masters. They enjoyed the special consideration of the
contemporary Ulama, and their respective Imams who in some cases
allowed them to retain their own opinions. In this respect Imam Abu
Yusuf and Imam Muhammad, the two disciples of Imam Abu
Hamifah, have acquired a wnuque position in that as a rule it 1s laid
down that a Mufii may follow their unanimous opinion even though
it be against the opinion of Imam Abu Hanifah. * Other jurists of this
degree were Zufar and Hasan bin Ziyad among the Hanafiah ; and
Ibnus Salah and Suyuti among the Shaafe’eeyah ; and Ibne Abdul
Barr and Abu Bakr Ibnul Arabi among the Maalikiah.

These Mujtahids followed the fundamental principles laid
down by their respective masters, for instance, that a rule of law
sanctioned by consensus of opinion is of absolutely binding anthority
or that a deduction by analogy cannot be contradictory to a text of
the Qur'an or Hadees. They did not, however, consider themselves
bound to follow the masters in the application of general principles
or in the arguments in particular cases, and they often propounded
views opposed to their masters. ’

______ PREIID L A e e e L
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(3) Ijtihaad Fil Masa’'il is special legislation, and Mjutahid Fil
Masa’'il is, therefore. the one who is competent to expound the law
on particular questions, which had not been settled by jurists of the
first and second degrees, and a fortiori is not competent to oppose
them on any matter of principle. But on fresh points and in cases
which had not been clearly dealt with by higher authority, a jurist of
this degree 1s at liberty to lay down the law in conformity to the
principles of his School.

Among the Hanafiah. Khassaaf. Tahawi, Sarkhasi, Karkhi,
Baizawi, Halwani and Qazi Khan ; ' and among the Shaafe’eeyah,
Ghazali, attained to this position.

MUJTAHIDUNUL MUQAYYID

These three classes of the jurists are admiitedly the classes of
the Mujtahids. After them come the four classes of junists who are
known as the Muqallids. They do not expound the law. They simply
explain, or draw inference, or classify the dicta of the Mujtahids
preceding them, and decide between them. They are also known as
“Mujtahidunul Muqayyid® or Mujtalnds with a himited sphere of
exposition like those of the last two degrees though of inferior
authority as distinguished from Mujtahids of the first degree i.e. the
Mujtahidunil Mutlaq or Mujtahids with absolute powers. © These are
of four grades as follows :-

(1) those who draw inferences and conclusions from the law laid
down by higher authorities, and explain and illustrate what has
been left doubtful or general. They are knownas  “As-haabut
Takhreej”. Abu Bakr Razi was of his rank.

(2) those who discriminate between two conflicting views held by
jurists of higher rank, and pronounce “what is better”, or “more
correct”, or “preferable”, and so on. They are known as “As-
Haabut Tarjeeh.” Qaduri and the author of Hidayah were of this
rank.

e . 1.
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(3) those who have authority to say whether a particular version of
the law is strong or weak. namely, whether it is a manifest or
rare version of the views of the Mujtahids of his School. They do
not include in their books rejected or weak reports of the law.
They are known as “As-haabut Tasheeh.” Sadrush Shana’ah
(known as Abu Hamfah the second), and the author of “Al-
Mukhtaar” (not the Durmul M ukhtaar) are of this rank.

(4) those who cannot even decide whether a particular rule of law is
strong or weak in authority. They accept what junsts of the
above mentioned ranks have laid down, and decide new matters
coming to them on basis of analogy of what has already been
laid down in similar matters, taking into account the changes, if
any, in the customs and affairs of men, and adopting a rule
which may be most smtable in the circumstances and
accordance with the usage. '

QUALIFICATIONS OF MUJTAHID

Sadrush Shari’ah, following Fakhrul Islam, gives a short
description of the qualifications of a Muijtahid. * According to him, a
Mujtahid {jurist) should have knowledge of Qur’an together with its
meaning, dictionary and legal, and its various divisions, of Traditions
including the texts and the authorities thereof, and of the rules
relating to analogical deductions.

The author of Jaame'ul Jawame' ° ; on the other
hand, gives a much wider descnption of the qualifications of a
Mujtahid, saying that he must be major, possessed of under-standing
and of sufficient intellectual acuteness to be able to graps the dnft of
a speech ; must have average knowledge of the Arabic language,
grammar and rhetonics, of the principles of junsprudence and of the
sources of law, that is, the Qur’an and the Traditions, must be well
versed in the main principles of Shara’ or the legal code so as to be
able to ascertain the intention

S S —— 1.
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of the lawgiver ; must know the repealing and the repealed texts, the
circumstances in which the texts of the Qur'an were revealed. and
the rules relating to the continuous and the isolated Traditions, and
be able to discriminate between authentic Traditions and Traditions
of weak authority, and he must know the history of narrators of
Traditions, but in this connection it would be sufficient for a jurist in
our days to refer to the authonity of one of the imam of Traditions
such as Ahmad, Bukhari, and Muslim. '

He further says that there may be a jurist of a lower rank
namely, “Mujtahidul Mazhab”, that is, a jurist following a particular
School of law. Such a jurist must be able to apply the principles laid
down by the founder of his School to particular cases.

He further says that there are jurists of a still narrower sphere
of exposition ; namely, “Mujtahidunul Futiya”, that is, those who are
competent to give Fatwaas or, in other words, to decide as to which
of the c?nﬂicﬁng views reported from the jurists of higher rank is
correct.

TAQLEED
DEFINITION

Literally, the word “Tagleed” means “winding round”. It
also means (1) putting a wreath round an animal destined to be
slanghtered at Mecca, (2) girding with a sword, as a sign of
investiture of a high dignitary. It is also a law term in Muhammad
Law for the following of a religious leader without due inquiry.

Taqleed means following the opinion of another person
without knowledge of the authority for such opinion. * As a term

Muhammadan Jurisprudence, by Abdur Rahim, pp. 169-170, Also see Dictionary of
Islam, by T.P. Hughes , p. 199 ; and Falsafah-¢-Shari’at-e-Islam, ibid, p. 216.
2. Muhammadan Junsprudence, Ihid.

3. Dictionary of Islam, by T.P. Hughes , p. 628

4. Jaame™ul Jawame, Vol. IV, p. 276 ; Mukhtasar Vol. II , p. 307 ; Taqreer wal
Tehbeer, Vol. IIT , p. 340 ; Al-Ehkaam by Aamidi, Vol. III p. 166, Muhammadan
Jurisprudence, tbid, p. 171
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of junisprudence, it means following the opimion of a junist in matters
which have not been dealt with by an express Qur’anic or
Traditionary text or by Ijma, for in matters which have been so dealt
with there is no room for jurstic opinion and all persons, whether
jurists or not, would be equally bound to accept such laws. '

SANCTION FOR TAQLEED

Qur'an says : Fas’alu Ahlaz Zikre Inn Kuntum Laa

Ta’lamoon, 1.e. ask the followers of the Reminder, 1.e. those who
have knowledge, if you do not know (Nahl, 16:43 ; Ambia, 21:7)

APPLICATION

As it 1s clear from the defimtions given above, Tagleed
applies only in the case of those who do not possess the qualific-
ation of a junst, If a jurist has formed an opinion of his own on a
particular question, it is forbidden (Haraam) to him to follow in
preference the opinion of another jurst to the contrary. And evenifa
man who does not possess the qualifications of a jurist but is leamed
in the law (* Aalim) holds a certain view on a particular question, he
ought to act upon it though the contrary view may have been
sanctioned by a jurist.

As regards the layman, or a student who has not yet acquired

the qualification or capacity to do [jtihad, his duty is to follow the
guidance provided by the jurnists and the learned ones.
For him the only way is that of Tagleed. It is for such a man that it is
said, “Fatwa is for an illiterate just as Ijthiaad is for Mujtahid,” *or,
“the authority of the Fatwaas of the Mujtahids for the common men
1s like the authonty of the ‘Dala’il-e-Shara’iyah’ for the Mujtahids.”
 According to Maalikiah and Shaafe’eyah, and some earlier Hanafi
jurists, a common man is to follow the learned one whom he consults
even if the latter belongs to a School other than his own. ~

HF——"-—F—“-FH?-FHHH'HFF’HF'FH—F'H—-———_-HHH-FHH--HH-H-HH—F"—'F—FH“-I.‘

Muhammadan Jurisprudence, by Abdur Rahim, p. 171
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In fact the occasion for [jtihaad is for the man who devotes
himself wholeheartedly to the study of Figah and acquires
knowledge in it and becomes qualified to do Ijtihaad But the people
who are engaged in other affairs of life and have no knowledge of
Figah and the capacity to do Ijtihaad, for them it is obligatory to
follow the Mujtahids, It is for them that Qur'an says, “ask the
followers of the Reminder, that is, those who have knowledge, if you
do not know” (Nahl, 16:43 : Ambia, 21:7).

SOME QUESTIONS RELATING TO TAQLEED

While studying the Ijtihaad we have noted that while Ijtihaad
in its first degree has ended on the four Imams of the Sunni Figah —
the founders of the four Sunni Schools of Fiqah, Ijtihaad in its
second and third degrees — the last one further divided in four
degrees of still lower ranks, has continued, and even today the jurists
decide about new problems by their own [jtthaad keeping in view the
basic principles laid down by the founders of their respective
Schools of Figah. Still the Wahabiah ' and the Salafiah * movements
came in the field to upset the doctrine of Tagleed, and open once
again the door of absolute [jtihaad. On account of these movements
the following important questions arise with regard to Taqleed.

(1) Must a Muslim of the present day adopt one of the current
Schools of legal thought or is he entitled to say, “my law is the
Qur'an and Sunnah, but in matters not expressly dealt with
therein, I am free to make deductions therefrom according to the
best of my lights, independently of what the others have said” ;
or can he say,

(2) I adhere to the tenets which are common to all the four Sunni
Schools, and that on any question on which they differ. I am free
to adopt the view of such one of them as may commend itself to
my judgment” ; or

(3) If he is a follower generally of one of the four Schools, is he at
liberty on a given question to adopt the view of any other Sunm
School ; or

S —— 1.

Founded by Shaikh Abdul Wahab (d. 1206 A H.) nf Najd (Arabia)
2. Founded by Syed Jamaluddin Afgham (d 1897 A.D.) and his disaple Shaikh

Muhammad Abdodu (d 1905 A.D.)
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(4) Is it open to a Qazi or a judge to base his judgment in a question
of juristic law on a view. which is opposed to that held by the
jurists of the School to which he belongs. or of the School to
which the litigants belong, if such view has the support of one or
more of the other Sunni Schools and is, in his opinion, more in
:*:nnsnnam:e with the requirements of justice than the other view,

As regards question No. 1 . it may be noted that there is
nothing in the books of Usul and Figah which precludes the
recognition of any jurists other than the ancient doctors, “ but it is
also a fact that the four Imams were the first and the last to lay down
the theories and principles of Usul and Figah which have universally
been followed for the over many centunies, and so for there has not
come forward any to disprove the truth and importance of their
theories and principles, or to propound a better theory or principle to
govern the Islamic jurisprudence, and the theories and principles
they propounded still hold good and are effective as they did twelve
hundred years before. Not only this, but even the juristic deductions
which they made on the problems, actual as well as imaginary, which
the Muslims had or have to face in their individnal as well as social
lives, have proved to be perfectly correct, not only according to
Qur’an and Sunnah but also on basis of rational understanding, so
much so that even now unexpected problems arising in today’s most
ultra modern world are being easily solved by the jurists in the light
of what the four Imams have laid down centuries before, and that 1s
the reason that it has been nightly said that absolute legislation has
ended on them, and therefore, now one has no option but to follow
either of the four Imams.

Further, it is also a fact that the four Imams have laid the
foundation of their theories, principles, and juristic deductions, on all
matters relating to Figah, on Qur'an and Sunnah. Even the Iyma,
Qiyas, Istehsaan, Maslehul Mursalah and Istidlaal, which they have
introduced for the purpose of junstic deductions, are strictly to
remain within the limits of Qur'an and Sunnah.

e e . 1.

Muhammadan Junisprudence, by Abdur Ralim, p. 172. 2. Ihid p. 173
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Therefore, there 1s nothing basically of their own to be disputed and
differed with on personal reasons. There remains, therefore, no
justification at all in rejecting their authority or upsetting the Figah
which they have laid down, and which has also stood the test of the
time down the ages.

In this connection it also worth noting that, even in the
earliest ages, three jurists of high caliber, namely Auzaa’ee (d. 157
A H.), Dawud Zaahin (d. 270 A.H.), and Taban (d. 310 AH.) put
forward their own independent absolute views, so much so that some
people also accepted them and three more Schools of Fiqah came
into existence, but they could not gain the field as against the four
Imams and their Schools, and they sooner or later became extinct,
and now there is no follower of them in the Muslim world. Similarly,
if even now any jurst of extraordinary caliber comes forward and
iniroduces his new and novel ideas, and some people also accept his
views and start following him, it will be nothing more than creation
of yet another School of Figah, but it will not in any way finish the
truth of what the four Imams have laid down, and it is just possible
that sooner or later it will also become extinct like the three
mentioned before.

Here it may also be mentioned that the idea of getting rid of
the well-settled Figah of the four Imams has been introduced by
Shaikh Abdul Wahab (d. 1206 AH.) of Najd (Arabia) whose
followers are known as the Wahabiah or the Ahle Hadees (as they
call themselves) who claim not to follow any Imam and therefore are
also known as the Ghair Muqallids. But the Ummah as a whole did
never subscribe to their views, and they are of a very negligible
number. Other names in connection with such a movement are those
of Syed Jamaluddin Afghani (d. 1897 AH.) and his disciple Shaikh
Muhammad Abdohu (d. 1905 A.D.) who are the founders of the
*Salafiah™ movement in Egypt whose slogan was, “revent to Qur’an
and Sunnah, and fight against blind Talgeed and Bid’ aat
(innovations), '

...... e, s R S - —————— ]

Falsafah-e-Shari*at-e-Islam, ibid, pp. 111-112,
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The movement to challenge the authonty of the four Imams,
and acquire the freedom of absolute legislation for everybody, is now
being exploited by anti-Islam elements as well as their agents among
the Muslims, whose main aim is to create confusion and rift between
the Muslims and break their unity even as regards the Figah ' on
which they have remained united for the last over many centuries,
Otherwise neither juristic deduction is the function of everybody nor
1s 1t at all necessary for everybody to decide for himself what to do in
any matter relating to Fiqah. It is exclusively the function of the
jurists and they have undoubtedly been performing it with utmost
efficiency throughout the Islamic History and in this sense Ijtihaad is
still continuing and shall continue as such for all times to come. For
the common men the only right way is that of Talqeed i.e. to follow
the jurists and the Ulama in all matters relating to religion. That is
the only safest way to act upon the Shan’ah, also necessary for
solidarity of the Muslim Ummah.

In fact the ultimate aim of the exploiters of this movement is
to make the Muslims give up the Islamic Shan’ah once for all and
become free lancers like the Jews and Christians, In this connection,
the first step is to give up the Figah laid down by the four Imams on
the false pretext of adhering totally to Qur'an and Sunnah because
they say that Figah has been made by human beings, and we
ourselves being the human beings also have every nght to
understand Qur’an and Sunnah and follow them according to our
own understanding, and are therefore not bound to follow any of the
Imams who had been centuries before and had no occasion to face
the problems which we have to face in today’s ultra modern world.
The second step will be to get nd of Sunnah on another false pretext
that it is not authentic, and that the Holy Prophet and his first four
Caliphs had discouraged, rather prohibited, the recording of the
Ahadees, and that compilations of Ahadees were prepared two
hundred years after the Holy Prophet from a mass of over seven lac
Ahadees which shows that Ahadees were also forged on a large
scale. and there-

S R SR MR MR S M NN R SRS PR RN M S RN M SR MR N MR R MO SR SN SR MM RN N N MRS SR SR SN R MR M N M M W o mm o l

They have already succeeded in breaking the umty of the Mudims as regards
politics, firstly in the days of Ali the fourth Caliph, then on the end of Abbaside rule

and finally on the end of Usmania Caliphate.
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fore even for the present compilations it cannot be defimtely said that
all Ahadees therein are authentic and binding, and that Qur’an is the
only authentic and complete Book in the presence of which nothing
more is required, as the Chakralvees, Perwezees or the so called Ahle
Qur’an (in Pakistan) say and try to deviate the Muslims from the
Path of Sunnah. Here it may be noted that news for such an absurd
ideology was already given by the Holy Prophet in his Ahadees.’
After making the Muslims agree with this view, God forbid, the final
step will be giving up of the Qur’an itself, as being a Book revealed
fourteen hundred years ago and accordingly not suitable for the
today's ultra modermn world. Such ideology has already started
coming fourth from the modern scholars who have received
education from the Jew and Christian teachers of Europe and
America. They openly say that performance of regular prayers five
times a day or fasting for complete one month of the Ramazaan are
not possible for today’s busy man who is all the time busy in Science
and Technology, or joumney throughout the world round the clock, or
that sacrifice of animals on Eidul Azha is mere waste of money, or
that privacy of the women, or the law of inheritance giving double
share to men. or ignoring the children of pre-deceased sons, are
against hmman rights, and so on.

Such absurd ideology or movement, however, cannot be
successful, because the Muslim Ummah can never subscribe to it.
The Holy Prophet has already said that, *my Ummah will never unite
on error,” * and no doubt there can be no error for the Ummah worst
than the giving up of Qur'an, Sunnah or the Figah. The only way,
therefore, to save one’s self as well as the Muslim Community from
the evils of this movement is to adhere more strictly to the doctrine
of Tagleed and follow with sincerity the Figah laid down by the four
Imams which fully satisfies the requirements of the Muslim society

of even today as it ever satisfied the same dunng the last over
fourteen hundred years.
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Mishkatul Masabeeh, Kitab-ul-Eiman, Baab-ul-E'itisaam Bil Kitab Was Sunnah,
Ahadees No, 155/24 and 156/25
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Stll if anybody claims to be a junist of the first degree, he
has every right to do so, but firstly he will have to prove himself to
be worthy of it, on basis of caliber, intelligence, knowledge,
experience, and character, and secondly he will also have to satisfy
the people, particularly the learned ones, that the theones, and Figah
laid down by the four Imams, are incorrect, and that the views
propounded by him are better and more correct on basis of Qur’an,
Sunnah, and rational understanding. Otherwise his word will also be
as absurd as that found in some of the so called modern legislations '
made in some of the Muslim countries, particularly relating to
polygamy, pronouncement of three Talaqs at one and the same time,
inheritance by the children of a pre-deceased son, when other sons
daughters are alive, and so on, which legislation has undoubtedly
been done by modern westernmsed scholars under the influence of
their non-Muslim teachers,

When all thus has been said, it may also be put on record that
jurists and Ulama are the need of all times to come to decide about
the new problems. Therefore the better and more realistic course is to
safeguard, and take fullest help from, the Figah laid down by the four
Imams and their disciples and all the great jurists succeeding them in
solving the new problems arising out of the fast scientific
developments in the today’s ultra modern world, rather than to give
it up and involve the largest majority of the Muslim Ummal, i.e. the
Sunnis — Hanafi, Shaafe’ee, Maaliki or Hambali, who are ninety
percent of the total Muslim population of the world, in confusion and
chaos, and break the unity which is existing between them for the
last over fourteen hundred years.

As regards question No. 2 | Ibne Salah has said that for a
Muqallid, i.e. follower, the Tagleed of one of the four Imams is
Jaa'iz (permissible ), and not of anyone else, because the principles of
all these four Schools have already been well — settled and fully
established, and a common man is never aware of all possible
circumstances relating to any problem. It is there-fore always safe to
follow any one of these Schools. *

e - 1.
See Chapter 9 “Modemn Legislation™
2. Commentary of “Al-Mihaaj”, by Amawi, Vol. III , p. 191
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Even otherwise. from the question it 1s clear that if a man
follows the agreed views of the four Imams, and in case of
disagreement between them, follows the view of either of them as
may commend to himself, it 1s virtually the following of the Imam
whose view he follows in case of disagreement between them. The
better comrse for him, therefore, is that he should follow one Imam
only.

As regards question No, 3 | the general view is that the
follower of one of the four Sunni Schools is at libenty on a given
question to adopt the view of any other Sunni School, but when he
acts upon a Fatwa of one School, he should not also acts upon the
Fatwa of another School on the same question. '

As regards question No. 4. when a question depends upon
juristic deduction, a Qazi belonging to one School of Sunni Law may
decide it according to other School, if he prefers that view, or he may
pass on the case to Qazi of the other School, if one is available, for
decision. * This was also the view of the primitive jurists.

Ibne Humaam (d. 861 A H.), however, laid down that a Qazi
of the present day should not be allowed to decide cases contrary to
the law of the School to which he belongs, as he might do so from
improper motives. He justified his view on the ground that when the
Sultan appoints a Qazi to admimster a particular School of Law, he
would be acting contrary to the order of his appointment if he
administers any other law. * Another argument in support of his view
is that the Qazi in whose favour Abu Hamfah and his disciples
conceded so much latitude was meant to be a Mujtahid in the sense
of an independent expounder of law. *
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The view of Ibne Humaam continued till the Sultan of
Turkey promulgated an order emjoining upon the Qazi not to follow
“week opinion”, and thus the doctrine of Taqleed received its present
elaborate and apparently rigid form, and it appears that one Allama
Qasim was chiefly instrumental in giving it vogue. '
-- e e e e e e 1.
Muhammadan Jurisprudence, by Abdur Rahim, p. 182,




CHAPTER 4

SOURCES OF FIQAH
DEFINITION

The word * Sources” stands for the Arabic word “Usul”
which has been defined by the scholars as :

1.e. “Usul-e-Figah” or “Sources of Figah™ is the science of such
principles by the reasoning of which the laws are deduced. '

In other words, the sources from which, through rational
understanding, laws for application to the problems arising in the
individual as well as social life of man are deduced by the scholars,
are known as the “Sources of Figah” or “Usul-e-Figah.”

Sources of Figah are (1) “Suwan™ as well as (2) “Maaddi™,
The former provides the “sanction”, am;l the latter provides the
“substance”, for the promulgation of laws. ~

The basic sources of Fiqah are four, namely, Qur’an,
Sunnah, Ijma and Qiyas. The scholars have, however, introduced
eight other sources also, namely, Istehsaan, Istidlaal, Istaslah or
Masaalehul Mursalah, opimions of men of authonty, Ta’amul, Urf,
previous Shari’ats, and law of the State. But these sources are
actually covered by the basic four sources, and, therefore, have no
independent status of their own. Thus, Istahsaan, Istidlaal, Istaslah or
Masaalehul Mursalah come under Qiyas ; opimons of men of
authority, 1f' based on Qiyas, come under Qayas, or, 1if based on
Sama’, come under Hadees ; Ta’amul and Urf come under Ijma ;
Previous Shari’ats come under Qur'an and Sunnah ; and Law of the
State comes under Ta'amul which itself comes under Ijma.

1. Sharhe Musallamus Suboot ; Figah-e-Islami Ka Taareekhi Pas Manzar, by
Maulana Muhammad Taq Amini, p. 57. 2. Usul-e-Qanocon, p. 189,




Ch. 4 Sources of Figah 75

Thus the basic sources are only Qur'an, Sunnah, [jma and
Qiyas, and since the other eight come under either of these four, we
will therefore, discus them along with their relevant basic sources.

As regards the four basic sources also, it is to be noted that
the first and the foremost source is Qur'an, and since Qur’an itself
commands the Muslim to obey the Messenger of Allah, ' and accept
whatever the Messenger of Allah gives and abstain from whatever he
forbids, © and declares that whoever obeys the Messenger of Allah,
he indeed obeys Allah, ’ therefore the second basis source is the
Sunnah. Further, as regards Ijma and Qiyas, the sanction for them is
contained in the Qur’an as well as Sunnah of the Holy Prophet. * and
hence they are the third and the fourth basic sources of Figah.

Further, since the first and the foremost source, as stated
above, 15 Qur'an and sanction for the Sunnah 1s contained in the
Holy Qur'an itself, therefore Sunnah always remains within the
limits of Qur'an. In other words, Sunnah never issues any command
contrary to Qur'an. The Holy Prophet has himself said that while
Qur’an may supercede Sunnah, the Sunnah never supercedes Qur’an.
Similarly, Ijma and Qiyas are always to remain within the limits of
Qur’an and Sunnah. In other words, no law can be made on basis of
Ijma and Qayas contrary to Qur’an and Sunnah.

Section 1. QUR'AN
REVELATION

Qur’an is the first and the foremost Source of Figah. It is the
fourth and the final Heavenly Book which was revealed to the Holy
Prophet Muhammad (peace be upon him) through the angel Gabriel °
Its revelation commenced in 610 A.D., when he was 41 vears of age,
while he was busy in meditation in the Cave

1. Maaidah, 5:92 2. Hashr, 59:7 3. MNisa, 4:80
4. We will give the relevant verses of Qurian, as well as Ahadees, under Ijma and

Qivas. 5. Bagarah, 2:97
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of Hira in a mountain (known as Jabl-e-Noor) in the outskirts of
Mecca, in the Lailatul Qadr ' (Night of Majesty) in the month of
Ramazaan ° (9"1 month of Hijrah), with the revelation of the
following five verses of Swratul ‘Alag (Chapter 96) :

i.e. read in the Name of your Lord, Who creates — creates man from a
clot. Read and your Lord 1s Most Generous, Who taught by the pen,
taught what he knew not (4/ag, 96:1-5).

The revelation of Qur’an was in parts, revealed from time to
time, according to the need of the occasions arising in the individual
as well as social life of the Muslims. The revelation continued till
632 A.D. for about 22 years, 2 months and 22 days, and completed in
the 10™ year of Hijrah, * when the Holy Prophet was 63 years of age,
with the revelation of verse 3 of Suratul Maa "idah (Chapter 5) which
reads :

i.e. this day have I perfected for you your religion and completed My
Favour to you and chosen for you Islam as religion (Maa 'idah, 5:3),

MANNER OF REVELATION

As regards the manner in which Qur'an was revealed, the
following points are to be noted :

(1) the verses relating to Figah were mostly revealed on occasions
arising out of the problems which the Mushms, mdividually or
collectively, had to face. They are known as the “Asbaab-un-
Nuzool”, and are of pimary importance in understanding the
real meaning of the relevant verses.

1. Cadr, 97:1 2. Bagarah, 2:185
2. On the 9" Zil Hijjah, during the Haijatil Wadaa®, in Arafaat.
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As for instance, verse No. 221 of Chapter 2 Bagarah, prohibiting
marriage with polytheists, was revealed when Hazrat Marsad, a
Companion of the Holy Prophet. sought permission to mairy an
idolatress.

(2) the verses relating to Figah were also revealed in answer to
questions put to the Holy Prophet, e.g., verse 217 of Chapter 2
(Bagarah) relating to fighting, or verse 219 of the same Chapter
relating to intoxicants, or verse 220 of the same Chapter relating
to the orphans, or verse 222 of the same Chapter relating to
menstruation, and so on.

(3) wverses relating to Figah revealed without any occasion for its
revelation or in answer to any question are very few in number.

(4) revelation has been in piecemeal. Verses revealed on different
occasions have been placed in their relevant Chapters according
to the directions of the Holy Prophet.

PERIOD OF REVELATION

The period of revelation is divided in the Mecci and the
Madam periods. The Mecci period 1s of 12 years, 5 months and 13
days starting from the commencement of the revelation in 610 A.D.
when the Holy Prophet was 41 years of age, and ending in 622 A.D.
on his migration to Medinah at the age of 54 years. The Madam
period is of 9 years, 9 months and 9 days starting form his migration
to Medinah in 622 AD. at the age of 54 years and ending in 632
A.D. or 10 year of Hijrah when he was 63 years of age.

The qualification of Mecci or Madam is, however, not with
reference to the place of revelation, but it 15 with reference to the
Mecci or Madam hife of the Holy Prophet, or, in other words, betfore
or after migration of the Holy Prophet from Mecca to Medinah, and
that is the reason that many verses revealed at Mina Arafaat, or
during the Me’'raaj, before the Migration are included in the Mecci
Chapters though they were not revealed at Mecca proper. Sumilarly,
there are many verses revealed after Migration, at Hudaibiah at the
times of Treaty with the Non-belhievers, or even at Mecca at the time
of victory over Mecca, or
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in Arafaat dunng the Hajjatil Wadaa, are included in the Madam
Chapters although they were not revealed at Madinah. Besides this,
some chapters are completely Mecci and some completely Madam,
and some Mecci chapters also contain verses revealed after migration
e.g., Chapter 7 (Aaraqf) is Mecci but its verses 163 to 173 were
revealed in the Madam period. Similarly, Chapter 22 (Hajj) is
Madani but its verses 52 to 55 are Mecci. '

ARRANGEMENT OF QUR'AN

The total number of verses revealed are more than six
thousand in number which are divided in 114 Chapters, known as
“Surats”, 558 Sections known as “Ruku” , 7 Stages known as
“Manazil” , and 30 Parts known as “Siparaas”.

Out of the 114 chapters, 86 are Mecci and 28 Madam. The
Mecci chapters are mostly short and deal with the Faith and the Day
of Judgment, and address the mankind in general by the words “Yaa
Ayyuhan Naas,” and contain no commands relating to Figah. On the
other hand, the Madam chapters are long and generally address the
Muslims by the words “Yaa Ayyuhallazina Aamanoo, and contain
the commands relating to Figah covering all affairs of the human
life, individual as well as social.

The 86 Mecci chapters are : Faatiha, An'aam, Aa'raaf, Yunus,
Hood, Yusuf Ibralum, Hijr, Nahl, Bam Israil, Kahf Maryam, Taa
Haa, Ambia, Mo 'minoon, Furqan, Shu'araa, Naml, Qasas, Ankaboot,
Rum, Lugman, Sajdah, Saba, Faatir, Yaa Seen, Saaffaat, Swaad,
Zumar, Mo'min. Haa Meem. Shura Zukhruf Dukhaan, Jaasiah,
Ahqgaaf Qaaf Zaanyaat, Toor. Najm, Qamar, Waagi’ahk Mulk
Qalam, Haaqqah, Ma'arij, Nooh. Jinn, Muzzammil, Muddassir,
Qiyamah, Mursalaat, Naba, Naazi'aat, Abasa, Takweer, Infitaar,
Tatfeef, Inshigaaq, Burooj, Tanq, A’laa, Ghashiyah, Fajr. Balad,
Shams, Lail, Duha, Inshirah, Teen, Alag, Qadr, Aadiyaat, Qaan’ah,
Takasur, Asr, Humazah. Feel, Quraish, Maa'oon. Kausar, Kaafiroon,
Lahab, Ikhlaas, Falaq. Naas.

1. Manahilul Irfan, Vol. I, p. 192 : Ma'‘ariful Qur’an, Vol. I, pp. 26-27.
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The 28 Madani Chapters are : Baqarah, Aale Imran, Nisa,
Maa'idah, Anfaal, Taubah, R’ad, Hajj, Noor., Ahzaab, Muhammad,
Fatha, Hujuraat, Rahman, Hadeed. Mujadalah, Hashr, Mumtahinah,
Saff, Jumm’ah, Munafiqoon, Taghabun, Talaaq, Tehreem, Dahr,
Bayyinah, Zilzaal, Nasr.

The arrangement of the Holy Qur'an, as we have, is not
according to the order of actual revelation. It is actually according to
the instructions of the Holy Prophet under the Divine Guidance.” '
Whenever the Holy Prophet received the revelation, he used to
dictate 1t to his scribes and also direct them where to place it in the
arrangement of its relevant Chapter,

THE SCRIBES OF QUR’AN

The scribes of Qur'an, according to some, were 26 in
number ; but according to Halabi, * they were 42 including the most
prominent ones, namely, Abu Bakr, Umar, Ali, Aamir bin Faheerah,
Abi bin Ka’b, Zaid bin Sabit, Mu’awiyah bin Abi Sufyan, Sabit bin
Qais bin Shamaas, Yazeed, Mughirah bin Sho'bah, Zubair binul
Awaam, Khalid bin Waleed, Ula binul Hazrami, Amr binul Aas,
Abdullah binul Hazrami, Muhammad bin Muslimah, and Abdullah
bin Abdullah bin Abi Ibne Salool. They used to write down the
verses on stones, bones, leaves, leather, and also paper which were
kept with the Holy Prophet, and also committed to memory by the
Companions, particularly Mu’aaz bin Jabl, Abi bin Ka'b, Abdullah
bin Mas’ud, Saalim bin Ma’qal, Zaid bin Sabit, Abu Zaid, and Abud
Darda.

COMPILATION OF QUR’AN

The mamuscripts of Qur’an thus preserved in writing as well
as memory were first compiled in the form of a book by Zaid bin
Sabit, under the orders of Abu Bakr at the instance of 'Umar. This
compilation remained with Abu Bakr, then with "Umar, and after lum
with Hazrat Hafsah —the daughter of 'Umar and wife

1. Qiyamah, 75:17.
2. Seeratul Iraqp (Tareekh at-Tashree' al-Islami”, by Muhammad al-Khizri - Urdu
translation “Taareekh Fiqah-e-Islami™, by Abdul Salam Nadwi, p. 9)
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of the Holy Prophet. When reports came to Usman, during his
caliphate, that there were varations in the reading of Qur'an by
different people. he called for the compilation of Qur’an from Hazrat
Hafsah and commissioned Zaid bin Sabit, *Abdullah bin Zubair,
Sa’ad binul Aas, and *Abdur Rahman ibne Hans ibne Hishaam, to
prepare more copies from it, and sent the same to different regions of
the Islamic State to be used as the official complation of the Holy
Qur'an. He then returned the original copy to Hazrat Hafsah, and
also ordered for burning away the private copies, if any, kept by the
individuals, to avoid any variation in the recitation. ' The same is the
copy of the Holy Qur’an handed down to us. It is complete, pure, and
chaste, in its form as well as contents, in all respects, whatsoever,

INTERPRETATION OF QUR’AN

The first and the most authentic and exact interpretation of
the Holy Qur’an came from the Holy Prophet lnmself. He not only
read out the Qur’an to the people, particularly his Companions, but
also explained it to them and put it in actual practice in the individual
as well as social life. After the Holy Prophet, his worthy
Companions, including particularly Abu Bakr, "Umar, "Usman, "Ali,
*Abdullah bin Mas'ud, " Abdullah bin "Abbas, Abi bin Ka'b, Zaid bin
Sabit, Abu Musa Ash’an, and *Abdullah bin Zubair were the chief
interpretators of Qur’an.” The interpretation of Qur’an by ’Abdullah
Ibne *Abbas is also available 1n writing and i1s known as “Tafseer
Ibne * Abbas.” It has also been translated in the Urdu language.

In the early penod of the Abbaside rule, interpretation of
Qur’an took the form of a separate science, and many important and
prominent commentaries of the Holy Qur'an were written, viz.,
“Tafseerul Kabir”, entitled as “Jaame'ul Bayan Fi Tafseerul Qur’an”,
by Ibne Jareer Taban (d. 310 AH.) ; “Tafseer-e-Kashshaaf”, by
Qasim Mahmood bin 'Umar Khawarazmi Zamakhshari (d. 538 A H.)
- “Mafatihul Ghaib”, known as “Tafseer - e - Kabeer”, by
Fakhruddin Razi (d. 606 AH.);

1. Taareekhul Qur*an, by Abu *Abdullah Zanjani, pp. 17-57 (Qairo, 1935);
2. Al-Itgaan Fi Uloomul Qur*an, by Jalaluddin Suyuti, Vol. IL p. 187
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“Tafseer-e-Baizawi”, entitled as “Anwaarut Tanzeel wa Asraarut
Taaweel”, by "Abdullah bin "Umar al-Baizawi (d. 685 or 691 AD.);
“Tafseer Jalalain”, by Jalaluddin Mahaali and Jalaluddin Suyuti (d.
911 AH.),; “Tafseer Al-Qurtab1” entitled as * Al-Jaame'ul Ehkaamul
Qur’an”, by Abu *Abdullah Muhammad bin Ahmad bin Abi Bikr bin
Farah Al-Qunabi (d. 671 AH.); “Tafseer Ibne Kaseer”, by Hafiz
Emaduddin Abul Fida Ismail Bin Kaseer (d. 774 AH.) ; “Tafseer
Behrul Muheet”, by Allama Abu Hayyaan Ghamati Undlusi (d. 754
A.H.) : “Ehkammul Qur’an Lil Jassaas”, by Abu Bakr Jassaas Razi
(d. 370 A.H.) ; “Tafseer Ad-Durarul Mansoor,” by Jalaluddin Suyuti
(d. 911 AH.) ; Tafseer-e-Mazhari by Qazi Sanaullah, Panipati (d.
1225 A.H.) ; and "Roohul Ma'ani”, entitled as “Roohul Ma'ani Fil
Tafseerul Qur'anal Azeem wa Sab’ul Masani”, by Allama Mahmood
Aalusi (d. 1270 AH.). '

All these commentaries have been basis for subsequent
commentaries written in Persian, Urdu and English languages.

Among the Urdn Commentaries, “Bayanul Qur'an”, by
Maulana Ashraf *Ali Thanwai (d. 1362 A H.), “Tafseer-e-Maajidi”, by
Maulana Abdul Maajid Daryabi (d. 1396 A H.); “Tafseer-e-Haqqani”,
by Shaikh Abu Muhammad Abdul Haq al-Haqqani ; “Tafheemul
Quran”, * by Syed Abul A’ala Maududi (d. 1399 A H.): “Tafseer-e-
Usmani”, by Allama Shabbir Ahmad Usmani. (d. 1369 AH.) as
Explanatory Notes on the Urdu Translation by Maulana Mahmudul
Hasan (d. 1363 AH.y Ma'anful Qur'an, by Mufli Muhammad Shafie
(d. 1396 AH.) ; “"Khaza’inul Irfan”, by Maulana Na'imuddin
Murabadi (d. 1367 AH.) as Explanatory Notes on the Urdu
Translation “Kanzul Eimaan”. ° by Maulana Ahmad Raza Khan (d.
1340 AH.) ; and Zianl Qur’an by Peer Karam Shah Azhan are very
prominent .

In the English language, the commentary written by
"Abdullah Yusuf "All and Maulana Abdul Maajid Daryabadi are
1. Falsafah-e-Shari’at-e-Islam, ibid, pp. 157-158, and Ma’ariful Quran by Mufti
Muhammad Shafi, Vol. I, pp. 55-58
2. Also translated in English.
3. Also translated in English, Dutch, Turky and Pushto,
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very prominent, The present writer has also compiled a commentary
I sixteen v-::ulu:mes entitled as “Qur'an — the Fundamental Law of
Human Life. '

TRANSLATIONS OF QUR’AN

The Holy Qur’an has also been translated in about 63
languages of the world, * including Latin, French, Swedish, Hebrew,
German, Dutch, Russian, Argem, Greek, Jawa, English, Chinese,
Sawahili, Hindi, Bengali, Purtaguese, Roman, Persian, Pumjabi,
Sindhi, and Urdu

Among the English translations, the translations by George
Sale, Rodwel, Palmer, Arbery, Muhammad Al Marmaduke
Pickthall and Abdullah Yusuf Al ; and among the Urdu translations,
the translations by Shah Abdul Qadir, Shah Rafi’uddin, Maulana
Mahmudul Hasan, Fateh Muhammad Jalindhan, and Maulana
Ahmad Raza Khan, are prominent.

CONTENTS OF QUR'AN
Qur’an substantially consists of the following :-

(1) Verses relating to the Faith in Allah, His Angels, His Books, His
Prophets, and the Hereafter. The “[lmul Kalaam™ and the “IIm-e-
Usul-ud-Deen” deal wath it ;

(2) Verses relating to the spintual aspects of the human hife. The
“Tmul Akhlaaq™” deals with it ; and

(3) Verses relating to the material aspect of the human life, or the
physical activities of men, known as the “Awaamr” and
“Nawaahi”, as well as the rights and obligations. The “[lmul
Figah” deals with it.

It may, however, be noted that Qur’an i1s a book of basic and
fundamental principles of universal application, and though

1. Published by Hamdard Foundation, Karachi, Pakistan, in 1999,

2.  “Al-Qur’an Fil Lisaan™, by Dr. Muhammad Hamidullah Khan (Paris) ; and
“Urdu Main Qur'ani Tarajim Wa Tafaaseer”, by Dr. Muhammad Mas*ud Ahmad
(unpublished)
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sometimes it also gives details of any command, but they are precise
and in respect of few commands only. To quote Allama Shatibi,
Qur’an. inspite of being “Mukhtasar”, i.e. precise. is “Jaame’ ™ i.e.
comprehensive, and “Jaame’,” is one which contains the “Kulliyaat™
ie. basic and fundamental principles of universal application,
because with the revelation of Qur'an, the “Shan’at™ has been
completed, as Allah the Almighty Himself says : this day | have
perfected for you your religion and completed My Favour to you and
chosen for you Islam as a religion (Maa'idah, 5:3). This is also
obvious (from the fact) that detailed commands relating to Salaat,
Jihaad, etc., are not given in the Qur'an ; they are given in the
Sunnah. Similar is the position as regards Nikah, Qisaas, Hudood,
and other affairs” ' He also says, “in the Qur’an the commands of
Shan‘ah are mostly basic and fundamental. Wherever there are any
details, they are under some basic and fundamental commands”. *

For a Fageeh (Junst), therefore, it is necessary to know :

(1) the “Naasikh” (abrogating) as well as the “Mansookh”
(abrogated) verses ;

(2) the “Mujmal” (concise) and “Mufassar” (detailed) verses ;

(3) the “Khaas” (particular) and the * * Aam” (general) verses ;

(4) the “Mohkam” (established) and the “Mutashaabah”
(allegorical) verses °;

(5) the “Ma'roof’, whether they are Farz, Wajib, Sunnat,
Mustahab, etc. ; and also the “Munkar”, whether they are
Haraam, Naa Jaa’iz, Makrooh, etc. *

PURPOSE OF THE REVELATION OF QUR’AN

As regards particularly the commands relating to Figah, the
purpose of revelation, as given by Qur'an itself, in verse 157 of
Chapter 7 (Aaraaf), is :

(1) ., 1.e. 1o enjoin them (ie. the
people) the Good and forbid the
Ewvil;

-1. Al-Muwafiqaat-ul-Mas’alatul Khaamisah, Vol. IIT , p. 367 2. TIbid.

3. Ibid 4. Igdul Jayyad, p. 6 , by Waliullah.
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(2) . 1.e. to make lawful to them the
good things and make unlawful
for them the impure things .

(3) . 1.e. to remove from them their
burden and the shackles which
were on them ;

(1) MA'ROOF AND MUNKAR

“Ma’roof (1.e. good) means “that which 1s known”, and
“Munkar” means “that which is denied’. According to Jassaas,
“Ma’roof” is that which is approved by Shari’at as well as 'Aql
(intelligence). He also says that “Ma’roof” is that the doing of which
is liked by intelligence, and which according to the men of
intelligence is not included in the “Munkar” '

Accordingly, all good things found in the laws, customs, and
practices of the nations of the world, so far as they are not against the
Shan’ah and intelligence, will come within the definition of
“Ma’roof.”

According to Imam Razi, the term “Mar’oof” covers all
aspects of good things which are enjoined, * which means that all
affairs for the well-being of the humanity at large are also included
in the *“Amr bil Ma'roof.”

The Holy Prophet has also said that, “Amr bil Ma'roof

implies the respect for the Commands of Allah and kindness to the
creatures of Allah.

(2) TAYYIBAAT AND KHABAA'IS

“Tayyibaat” include all those things which the rightful
nature (of man) treats as good and pure. Similarly, “Khabaa’is™” are
all those things which the nghiful nature (of man) treats as bad and
impure. *

1. Ehkammul Qurian, Vol. ITI, p. 38. 2. Tafseer-e-Kabeer, part IV, pp. 1 to 3
3. Thid
4. Tafseer-e-Kabeer ; also see Tafseer-c-Baizaawi , p. 257
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(3) ISR AND IGHLAAL

“Isr” and “Ighlaal” include all those commands and practices
which require hardship beyond the capacity of man. ' Ununder-
standable beliefs, superstitions and blind following of self — styled and
misguided religious leaders also come within its purview. *

BASIC PRINCIPLES

In order to achieve the purpose of the revelation of the
commands relating to Figah, as mentioned above, Qur'an has
adopted the following basic principles :

(1) *Adam-e-Haraj " ( ). i.e. removal of burden ;
(2) “Qillat-e-Takleef” ( ), 1.e. lessening of hardship;
(3) “Tadreej” ( ), 1.e. graduality ; and

(4) “Naskh” ( ), 1.e. abrogation

(1) ’ADAM-E-HARAJ

*Adam-e-Haraj” means removal of burden. Hazrat "Aa’isha
and Hazrat Tbne Abbas give the meaning of “Haraj™ as “Zeeq”, * and
accordingly “Adam-e-Haraj” means that, in issuing the commands,
Qur’an has kept in view the principle that there should be no burden
beyond the capacity of a man. In this connection the following verses
may be noted.

(a)
i.e. and removes from them their burden and the shakles which
were on them (Aaraaf, 7:157)

(b)
1.e. Allah desires ease for you, and He desires not hardship for
you ( Bagarah, 2:185)

(¢)
1.e. (Allah) has not laad upon you any hardship in religion (Hajj,
22:78)

1. Noomul Anwaar, Mabhasul Ehkaamul Mashroo®ah
2. Targjumanul Qur’an, by Maulana Abul Kalaam Azad.

3. Tafseer-e-Kashshaaf, p. 293 and Taseer-e-Kabeer, Vol. VI, p. 128
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(d)
i.e. Allah desires not to place a burden upon vou but He wishes to
purify you (Maa ‘idah, 5:6)

(e)
i.e. Allah imposes not a duty on any soul beyond its capacity
(Bagarah, 2:286)

Qur’an itself teaches us to pray :

()

i.e. Our Lord, do not lay on us a burden as You did lay on those
before us. Our Lord, impose not on us (a burden) which we have
not the strength to bear (Bagarah, 2:286)

While assigning official duties as governors to Abu Musa
Ash’an and Mu’aaz bin Jabl, the Holy Prophet directed them saying,

1.e. make easy and do not make difficult, create inclination and do
not create disgust, develop cooperation and do not develop
opposition. '

The Holy Prophet has also said :

(a) 1.e. 1 have been sent with easy Hanafi
religion.

(b) ie. desirable religion with Allah i1s
Hanafiah which is easy. *

(¢) 1.e. there is neither giving trouble nor

bearing trouble in Islam.

1. Bukhar and Mudim (Mishkatul Masabech, Baab Maa Alal Walayat Minat
Taisar)
2. Bukhari, Baabud Deen-e-Yasr 3. Muwatta and Daara Quini.
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(d) i.e. had I not feared that my Ummah will
be in hardship. 1 would have ordered
doing of Miswaak at every prayer. '

It was also the habit of the Holy Prophet that whenever he
had any option to choose between two altematives, he used to choose
the easier one provided it involved no sin. *

(2) QILLAT-E-TAKLEEF

“Qillat-e-Takleef” means lessening of hardship. This is the
natural result of * 'Adam-e-Haraj”, because overburdening in the
commands increases the hardship. In this connection it is worth
noting that the “Awaamir” and “Nawahi” i1.e. commands relating to
the doing or not doing of the acts are few in number ; they can be
easily put to memory : and can also be easily put into practice, and
none can find any hardship in acting upon them.

The principle of “Qillat-e-Takleef” is very clear from the
following verses of the Holy Qur’an :-

(a)
1.e. Allah imposes not on a soul a duty beyond its capacity
(Bagarah, 2:286) ;

(b)
i1.e. Allah desires to make light your burdens, and man 1s created
weak (Nisa, 4:28)

(c)

i.e. O you who believe, ask not about things which if made known
to you would give you trouble, and if you ask about them when
the Qur'an is being revealed, they will be made

1. Tirmizi and Abu Dawud 2. Tirmizi and Bukhan
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known to you. Allah pardons this ; and Allah is Forgiving,
Merciful. A people before you indeed asked such questions, then
became disbelievers therein (Maa idah, 5:101-102)

As regards the Ahadees supporting this principle, the
following may be noted :-

(a) The Holy Prophet was asked about Hayjj : i.e. is it “Farz”
each year ? The Holy Prophet said :

i.e. had I said : yes, it would have become “Farz” each year. So far |
leave you, you also leave me, because the people before vou perished
because of plenty of questions and opposition to their Prophets ; '

(b) The Holy Prophet has said :

1.e. , the greatest culprit among the Muslims is he who questioned
about any thing which was not made “Haraam”, but on account of
his question it was made “Haraam”. *

(c) The Holy Prophet has said :-

1.e. Allah has fixed some as “Fara’1z”, do not give them up ; fixed
some “Hudood”, do not go beyond them ; made some as “Haraam”,
do not violate them ; kept silence in respect of some as a favour on
you bl;}:t not becanse He forgot them, therefore do not question about
them.

1. Muslim ; E'laamul Muge’een, Vol. 1.

2. Mishkat-ul-Masabeeh, Kitab-ul-Eiman, Baab-ul-E’tisaam Bil Kitab wal Sunnah
No. 145/14.

3. Mishkat-ul-Masabech, Kitab-ul-Eiman, Baab-ul-E’tisaam Bil Kitab wal Sunnah
No, 186/55.
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(d) The Holy Prophet has said :-

1.e. religion is easy, but the one who exaggerates it, it over-powers
him . '

(3) TADREEJ

“Tadree;” means graduality. The commands contained in the
Holy Qur'an have not been revealed all at one and the same time.
They have been revealed gradually according to the need and
circumstances. Thus, for instance, wine and gambling were not
prohibited forthwith. Firstly, when people enquired about them,
Quran said :-

i.e. they ask you about intoxicant and gambling. Say : in both of
them is a greater sin and (some) advantage for men, and their sin is
greater than their advantage ( Bagarah, 2:219).

Then the believers were stopped from praying while
intoxicated, saying; -

1.e. O you who believe, go not near prayer when you are intoxicated
till you know what you say (Nisa, 4:43)

Then there was the clear prohibition, saying :-

i.e. O you believe, intoxicants and gambling and (sacrificing) on
stones set up and (dividing) by arrows, are only an uncleanness, the
Satan’s work ; so shun it so that you may succeed. The Satan

1. Mishkat-ul-Masabeeh, Baab Qasd-ul-"Amal.
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desires only to create enmity and hatred among you by means of
intoxicants and gambling. and to keep you back from the
remembrance of Allah and from prayer. Will you then keep back.
(Maa idah, 5:10)

Further, as Hazrat "Aa’isha has said, firstly the verses
relating to Faith and the Hereafter were revealed ; and when the
Believers became firm in Faith, commands relating to “Halaal” and
Haraam” were revealed. '

Another aspect of graduality in the revelation of Qur’an was
that initially the commands were revealed in their “Mujmal™ (short
but comprehensive) form, and then “Mufassal” (detailed) commands
were issued. The former related to the Faith and institutional prayers
and the latter relationed to the social affairs of human life.

(4) (NASKH)

According to the scholars of Figah. “Naskh™ has a two-fold
meaning, viz., any command is totally abrogated by a subsequent
command, or any command is modified by a subsequent command.

As regards “Naskh” in the sense of modification, it is proved
by the Holy Qur’an itself. It is either in the form of :
(1) making an* *Aam" (general) command as “Khaas" (specific), or
(2) making a “Mutlaq” (absolute) command as “Mugqgayyvad’
(limited).

“Naskh™ in the former sense is contained in the following verses

(a) For the “Iddat™ (waiting period) of a divorced woman, Qur’an
says :

1. Bukhari, Baab Taaleef-ul-Qur’an.
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i.e. the divorced women should keep themselves in waiting for three
courses (Bagarah, 2:228).

But in a subsequent verse it is said :

1.e. when you marry believing women, then divorce them before you

touch them, you have in their case no term which you should reckon
(Ahzaab, 33:49).

In these two verses the first one is * *Aam” (general ) which
applies to both the consummated as well as the unconsummated
women, but the second one is “Khaas" (specific) which applies to the
unconsummated women only, and to tlus extent the second one
abrogates the first one.

(b) For not proving the charge of adultery, Qur’an Says :-

1.e. those who accuse free women and bring not four witnesses, flog
them (with) eighty stripes (Noor, 24:4)

But in a subsequent verse, for the husband, it is specifically
said :-

1.e. and those who accuse their wives and have no witnesses except
themselves, let one of them testify four times, bearing Allah to
witness, that he is of those who speak the truth (Noor, 24:6).

In these two verse the first one 1s * "Aam” (general ) which
applies to all men including the husbands, but the second one is
“Khaas” (specific) which applies to the husbands only, and to this
extent the second one abrogates the first one.



92 Al-Figah Vol. I

“Naskh” in the latter sense is contamed in the following
Verses :
(a) For prohibition of eating the blood, Qur’an says :-

1.e. forbidden to vou is that which dies of itself and blood
(Maa idah, 5:3)
But in a subsequent verse it is said :

1.e. say : I find not in that which is revealed to me aught forbidden
for an eater to eat thereof, except that it be what dies of itself, or
blood poured forth (An'aam, 6:145).

In these two verses while the “blood” used in the first one is
“Mutlaq” or absolute, in the second it is “Mugayyad” or limited in
that the blood should be “flowing”, and to this extent the first verse
1s abrogated by the second one.

Such abrogation, as stated earlier, is only in the form of
modification and not repealing once for all the former verse by
the latter one. Both will apply to their relevant facts and
circumstances and both will remain part of the Holy Qur’an for all
times to come.

As regards “Naskh” in the sense of total abrogation (or
repealing once for all) of any Command, the verse :

1.e. whatever Message We abrogate or cause to be forgotten. We
bring one better than it or one like it (Bagarah, 2:106),

according to the leamed scholars, refers to abrogation of the previous
“Shan’ats”. In this connection, Abu Bakr Jassaas says:-
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1.e. in this verse there is reference to abrogation, but it means
abrogation of the previous “Shari’ats”. ' Abu Muslim Asfahani (d.
322 AH.) is also of the same view. Imam Fakhruddin Raazi has
given this view in his commentary of the Holy Qur'an, and he
himself is also of the same view.

As regards the “Naskh” or abrogation of one Hadees by
another, we have instances of it in respect of commands relating to
visiting the graves, keeping the meat of sacnficed ammals, and
drnking the “Nabeez”. Previously these were prohibited, but
subsequently the Holy Prophet permitted them, saying,

1.e. | had prohibited you from visiting the graves, but now you visit
them ; and I had prohibited you from keeping the meat of the
sacrificed animals for more than three days, but now youn may keep it
as long as you wish :; and I had prohibited you from dnnking the
“Nabeez” except in “Mashkeezah”, but now you may drink it in all
utensils, but do not drink intoxicants (Muslim) (Mishkatul
Masabeeh, Baab Ziaratil Qutoor, No. 1670/1)

NATURE OF THE COMMANDS (EHKAAM)

Qur'anic Commands are basically of the nature of “Talab”
(1.e. demanding the doing or not doing of an act) or of “Takhayyur”
(Le. giving the right to do or not to do an act), in respect of the
*Awamir’ as well as the “Nawaahi”
I. The acts of which the doing or not doing is demanded are
mentioned in different manners, as follows,
Sometimes it i1s in the form of a clear “Amr™ (command) e.g.,

(a)

1. Ehkaamul Qur'an, Baab Fee Naskh-e-Qur’an, Vol, I



94 Al-Figah Vol. I

i.e. surely Allah enjoins justice and the doing of good, and
the giving to the kindred (Nahl, 16:90)

(b)

1.e. Surely Allah commands you to make over the trusts to
those worthy of them, and that when you judge between
people, you judge with justice (Nisa, 4:58)

(2) Sometimes it gives the news that this act 1s made “Farz”
on the addressees, e.g.,

(a)
i.e. retaliation is prescribed for you in the matter of the slain
(Bagarah, 2:178)

(b)
i.e. fasting is prescribed for you (Bagarah, 2:183)

(3) Sometimes it gives the news that the responsibility of this
act is on all people or on any particular group of people, e.g.,

(a)

i.e. and pilgnmage to the House is a duty which men owe to
Allah—whoever can find a way to it (Aale Imran, 3:97)

(b)
1.e. and thewr (i.e. of the mothers of the children to be
suckled) maintenance and their clothing must be bome by
the father according to usage (Bagarah, 2:233)

(<)

i.e. and similar duty (devolves) on the (father’s) heirs
(Bagarah, 2:233)
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(d)
i.e. and for the divorced women (provision) must be made in
kindness. This is incumbent on those who have regard for
duty (Bagarah, 2:241)

(4) Sometimes it lays down the responsibility of the
demanded act upon those from whom the act is demanded, e.g.,

(a)
i.e. and the divorced women should keep themselves in
waiting for three courses (Bagarah, 2:288)

(b)
1.e. and (as for) those of you who die and leave wives
behind, such women should keep themselves in waiting for
four months and ten days (Bagarah, 2:234)

(5) Sometimes such words are used by which stress is laid on
the demanded act and sometimes such words are used by which it is
proved that the demanded act 1s not “Farz”, e.g.,

(a)
i.e. and mothers shall sucks their children for two whole
years, for him who desires to complete the time of suckling

(Bagarah, 2:233)

(6) Sometimes it demands the act with “Amr" and
*Muzar'e”, eg.,

(a)
1.e. guard the prayers and the middle prayer, and stand up
truly obedient to Allah (Bagarah, 2:238)
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(b)
i.e. then let them accomplish their needful acts of cleansing,
and let them fulfil their vows and go round the Ancient
House (Hajj, 22:29)
(7) Sometimes it uses the word “Farz™ for it, e.g.,

(a)
i.e. we know that we have ordained for them concermng
their wives and those whom their right hands possess
(Ahzaab, 33:50)
(8) Sometimes it mentions the demanded act with a

condition, e.g.,

(a)
ie. but if you are prevented (form Hajj), send whatever
offering is easy to obtain (Bagarah, 2:196)

(b)
i.e. then whoever of you 1s sick or has an ailment of the
head, he (may effect) a compensation by fasting or alms or
sacrifice (Bagarah, 2:196)

(c)

i.e. and if (the debtor) is in straitness, let there be

postponement (of the recovery of debt) till (he 1s in) ease (Bagarah,

2:280)
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(9) Sometimes 1t mentions the demanded act with the word
“Khair™, e.g.,

i.e. and they ask you conceming the orphans. Say : to set
right their (affair) is good (Bagarah, 2:220).

(10) Sometimes the demanded act is mentioned with a
promise, e.g.,

i.e. who is that who will offer to Allah a goodly loan. so He
will double it for lam, and he will have a generous reward
(Hadeed, 57:11)

(11) Sometimes it says that the demanded act 1s itself
righteous-ness or the one which makes one achieve nghteousness,

e.g.,
(a)

1.e. but rnighteousness is of one who believes in Allah
(Bagarah, 2:177)

(b)
i.e. you cannot attain to righteous unless you spend out of

what you love (Aale Imran, 3:92)

Stmilarly, Qur’an has adopted different mamners in respect
of the acts prohibited, as follows.
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(1) Sometimes it is in “Nahi” (prolibition), e.g.,

i.e. and He forbids decency and evil and rebellion (Nah/,
16:90)

i.e. Allah forbids you only respecting those who fight you
for religion, and dnve you forth from your homes and help
(others) in your expulsion (Mumtahanah, 60.9)

(2) Sometimes it declares as “Haraam™ the prolibited things,

i.e. Say : my Lord forbids only indecencies, such of them as
are apparent and such as are concealed, and sin and unjust
rebellion, and that you associate with Allah that for which
He has sent down no authority, and that you say of Allah
what you know not (Aaraaf, 7:33)

(3) Sometimes it declares the prohibited things as “not
eg.,

i.e. and it is not lawful for you to take any part of what you
have given them (i.e. the wives), unless both fear that they
cannot keep within the limits of Allah (Bagarah, 2:229)
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i.e. and it is not lawful for them to conceal that which Allah
has created in their wombs (Bagarah, 2:228)

(4) Sometimes it uses the prohibiting words “Laa” or “Ain”
or “Zarr” before the command, e.g.,

i.e. and approach not the property of the orphans except in
the best manner (An ‘aam, 6:152)

(5) Sometimes it mentions demal of rightecusness by a
prohibited act, e.g..

1.e. it 18 not nghteousness that you tum your faces towards
the East and the west (Bagarah, 2:177)

(6) Sometimes it mentions demial of the prohibited act, e.g.,
(a)
1.e. so whoever determines to perform the Hajj, therein shall be no
immodest speech, nor abusing, nor altercation in the Hajj (Bagarah,
2:197)
(b)

i.e. neither a mother shall be made to suffer harm on account of her
child, nor a father on account of his child (Bagarah, 2:233)

(7) Sometimes 1t mentions the prohibited act with the option
of sin, e.g.,
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i.e. then whoever changes it (1.e. the Will) after he has heard
it, the sin is only upon those who change it (Bagarah, 2:181)

(8) Sometimes it mentions the prohibited act with the threat
of pumishment, e.g.,

1.e. those who swallow usury cannot arise except as he arises
whom the Satan prostrates by (his) touch (Bagarah, 2:275)

(9) Sometimes it uses the word “Sharr™ (evil) for the
prohibited act, e.g .,

i.e. and let not those, who are niggardly in spending that
which Allah has granted them out of His Grace, think it is
good for them. Nay, it is evil for them (Aafe Imran, 3:180)

I1. The acts for which Qur’an gives the right for doing or not
doing are also mentioned in difTerent manners.

(1) Sometimes the “Hillat™ (permissibility) is with reference to
the thing permitted. e.g.,

(a)

i.e. they ask you as to what is allowed to them. Say : the
good things are allowed to you, and what you have taught
the beasts and birds of pray, traiming them to hunt
(Maa 'idah, 5:4)
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i.e. this day (all) good things are made lawful for you. And
the food of those who have been given the Book 1s lawful for
yvou and your food is lawful for them (Maa idah, 5:5)

(2) Sometimes there is immunity from sin on the doing of
an act, e.g.,

(a)
i.e. then whoever is driven by necessity, not desinng, nor
exceeding the limits, no sin is upon him (Bagarah, 2:173)

(b)
1.e. then whoever hastens off in two days, it 1s no sin for him
. and whoever stays behind, it is no sin for him (Bagarah,
2:203)

(c)

i.e. but if one fears a wrong or a sinful course on the part of

the testator, and affects an agreement between the parties,
there i1s no blame on him (Bagarah, 2:182)

(3) Sometimes there is immunity from sin by the use of the
word “Junaah™ on the doing of an act, e.g.,

(a)

i.e. on those who believe and do good there is no blame for
what they eat, when they keep their duty and believe and do
good deeds, then keep their duty and believe, then keep their
duty and do good (to others) (Maa idah, 5:93)
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(b)
1.e. besides these it is no sin for you nor for them (Noor,
24:58)

(c)
i.e., the Safa and the Marwah are truly the Signs of Allah ;
so whoever makes a pilgrimage to the House or pays a visit
(to it), there 18 no blame on him if he goes round them
(Bagarah, 2:158)

KINDS OF COMMANDS

The Commands given by the Holy Qur’an are of two kinds, viz.,

(1) Commands relating to the affairs between Allah and the human
beings. These are known as the * *Ibaadaat” and are four in number,
viz., Salaat (prayer). Som (fast), Zakaat (poor-rate), and Hajj
(pilgrimage to Mecca). All these “Ibaadaat™ are spiritual, physical,
financial or social.

(2) Commands relating to the affairs between man and man. These
are :

(a) the Commands relating to Jihaad which is for the safeguard of
the Message of Islam ;

(b) the Commands relating to the family life of a man. viz., Nikah
Talaq, Children, Wirasat, etc, ;

(¢) the Commands relating to contracts known as “Mu’aamlaat”,
and

(d) the Commands relaiing to Ta’zeer” i.e. punishment of the
offenders.
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Section 2 SUNNAH
Sunnah is the second basic source of Figah.
DEFINITION

Literally, the word “Sunnah” means “a path or way or a
manner of life” ' : or “custom, use and wont, statute”; * or “a way or
rule or manner of acting or conduct or life or the like.”

In this sense the word “Sunnah™ also appears in the Holy
Qur’an in connection with the “ Sunnatul Awwaleen”, i.e. the way of
those of old (vide Anfaal, 8:38 ; Hijr, 15:13 ; Kahf 18:55; and
Faatir, 35:43) ; and “Sunnat-Allah”, 1.e. the Way of Allah (vide
Ahzaab, 33:38 and 62 ; and Faatir, 35:43) ; and “ Sunamun™ (plural of
Sunnah}, i.e. the Ways of Allah (vide Aale fmran, 3:137).

According to the terminology of Fiqah, however, the
“Sunnah™ means and includes :-

1.e. the sayings and deeds of the Holy Prophet Muhammad (peace be
upon him) as well as the savings and deeds of his Companions
spoken or done before him (or reported to him) on which he kept
silence. *

In this sense the word “Sunnah™ is also inclusive of the word
“Hadees” which is otherwise used only for the “Sayings” of the Holy
Prophet. But the scholars also use the word Hadees as synonymous
with the word Sunnah, and in this sense it includes the whole body of
the Traditions of the Holy Prophet, including his sayings as well as
deeds, and the Science of it is known as the * *Ilmul Hadees".

1. Dictionary of Islam, by T.P. Hughes, p. 622

2. Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 552

3. Arabic-English Lexicon, by EXW. Lane 4. Noorul Anwaar
5. Shorter Encyclopaedia of Islam, ibid, p. 116
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Thus Sunnah is either “Sunnatul Qaul (i.e. sayings) or
“Sunnatul Fe'l” (i.e. deeds) or the Holy Prophet or *“Sunnatut
Taqreer” (i.e. approval or silence) of the Holy Prophet on what was
said or done before him by his Companions, '

Further, those things which the Holy Prophet emphatically
enjoined on his followers are called “Sunnatul Huda” (or Sunnah of
Guidance), or “ Sunnatul Mu'akkadah” ; and those which he did not
emphatically enjoined are known as “Sunnatul Zaa'idah™ (or
Superogatory Sunmah). ©

QUR'ANIC SANCTION FOR SUNNAH

Sanction for the Sunnah is contained in the Holy Quran
itself. In this connection it is to be noted that, firstly, Allah the
Almighty deputed the Holy Prophet as His “Muballigh” ie.
missionary or preacher of His Messages. Qur’an says :

ie. O Messenger, deliver that which has been revealed to
you from your Lord (Maa ‘idah, 5:67) ;

secondly, he was also to explain the Messages of Allah. Qur'an says:

i.e. and We have revealed to you the Reminder that you
make clear to men that which has been revealed to them, and
that haply they may reflect (Nahl 16:44)

thirdly, he was also to decide between the people according to the
Message of Allah. Qur’an says :

1. Dictionary of Islam, by T.P. Hughes, p. 622 | Falsafah-e-Shariat-e-Islam, ibid,
p. 164.
2. Dictionary of Islam, ibid, p. 622.
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i.e. surely We have revealed the Book to you with Truth so
that you judge between people by means of what Allah has
taught you (Nisa, 4:105);

fourthly, Allah Himself commands the believers to obey the Holy
Prophet. Qur’an says :

i.e. obey Allah and obey the Messenger and be cautious
(Maa'idah, 5:92); and further,

ie. and whatever the Messenger gives you, accept it, and
whatever he forbids you, abstain (from it) (Hashr,59:7), and
declares :

i.e. whoever obeys the Messenger, he indeed obeys Allah
(Nisa, 4:80) ; and also makes it clear that

i.e. your companion (i.e. the Holy Prophet) errs not, nor does
he deviate, nor does he speak out of (his own) desire. It is not
but revelation that is revealed (Najm, 53:2t0 4).

It was for this reason that obedience to the Holy Prophet is
made the foundation of the Faith itself. Qur'an, says :
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i.e. but no, by your Lord, they believe not unfil they make you
a judge of what is in dispute between them. then find not any
straitness in their hearts as to that which yvou decide, and
submit with full submission (Nisa, 4:65)

Then, by way of reward for obedience to the Holy Prophet,
Qur’an asked the Holy Prophet himselfto say :

i.e. say : if you love Allah, follow me : Allah will love you,
and grant you protection from your sins (Aale Imran, 3:30).
Qur’an further says

i.e. and whoever obeys Allah and the Messenger, they are
with those upon whom Allah has bestowed favour from
among the Prophets and the Truthful and the Faithful and
Righteous, and a Goodly Company are they (Nisa, 4:69).

In view of the authonty given to him by these verses, the
Holy Prophet read out the Message of Allah (i.e. Qur’an) to the
people. explained it to them by his word (known as Hadees) as well
as his deed (known as Sunnah), and also by approval of, or silence
over, what his Companions said or done before lum. For the
explanation of, and putting into practice, the commands contained in
the Holy Qur'an, the Holy Prophet also laid down rules and
regulations or, in other words, the bye laws, which provide the
details of the manner in which the commands of Allah were and are
to be acted upon. All these form the Sunnah and have binding
authority at par with the Holy Quran itself. In this connection, as
rightly stated by Shaatibi, it may also be always kept in view that :
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i.e. there 1s nothing in Sunnah of which the base is not in the
Qur'an. '. This is because :

i.e. Sunnah is (basically) in explanation of the Commands of
Qur'an. *

SUNNAH IS BASED ON REVELATION

From verses 2 to 4 of chapter 53 (Najm). which we have
already quoted, it 1s quite clear that Sunnah is also on account of
“Wahi” or revelation from Allah the Almighty. The Holy Prophet
has himself said :

i.e. verily, I have been given the Qur'an, and something like it, -
which in fact means the Hadees or Sunnah.

In fact revelation has been of two kinds — manifest (Zaahir)
and internal (Baatin). Manifest revelation consisted of the
communication which were made by the angel Gabriel. under the
direction of Allah, to the Holy Prophet Muhammad (peace be upon
him), in the very Words of Allah. This forms the Holy Qur’an.
Internal revelation was by hints or by knowledge as occurred in the
mind of the Holy Prophet through Inspiration (Ilhaam) from Allah
and was expressed by the Holy Prophet in his own words or deeds.
This forms the Hadees or Sunnah. *

The Hadees or Sunnah of the Holy Prophet is, therefore, also
known as the “Wahi Ghair Matlu”, i.e. the un-read revelation,
whereby the Holy Prophet was enabled to give authontative
declarations on religious questions, either moral, ceremomal, or
doctrinal. The Traditions of the Holy Prophet are therefore supposed
to be the “un-inspired record of inspired saying”, * obviously because
the inspiration in connection with

1. Al-Muwaficaat, Vol. IV, ibid 2. Ibid

3. Mishkat-ul-Masabeeh, Kitab-ul-Ilm, Baab-ul-E’tisaam Bil Kitab wal Sunnah,
155/24 . 4, Muhammadan Junisprudence, by Abdur Rahim, p. 69.

5. Dictionary of Islam, by T.P. Hughes, p. 639
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Hadees or Sunnah has been expressed by the Holy Prophet in lus
own words or deeds.

THE HOLY PROPHET'S VIEW ABOUT HIS OWN HADEES
ORSUNNAH

As regards Hadees or Sunnah. the Holy Prophet has said :

i.e. verily the Best Word is the Word of Allah, and the Best
Rule of Life is that delivered by Muhammad (Mishkat-ul-
Masabeeh, 132/2)

1.e. that which the Messenger of Allah has made unlaw-ful is
like that which Allah Himself has made unlawful (Mishkat-
ul-Masabeeh, 155/24)

i.e. I have left among you two things, and you will not stray
as long as you hold them fast. The one is the Book of Allah,
and the other the Sumnnah of His Prophet (Mishkat-ul-
Masabeeh, 176/45)

i.e. my sayings do not abrogate the Word of Allah, but the
Word of Allah can abrogate my saying (Mishkat-ul-
Masabeeh, 184/53)



Ch. 4 Sources of Figah 109

ie. some of my sayings abrogate others (Mishkat-ul-
Masabeeh, 185/54)

i.e. convey to other persons none of my words, except those
you know of surity. Verily he who represents my words
wrongly shall find a place for himself in the Fire. (Mishkat-
ul-Masabeeh, 216/29)
(Mishkat-ul-Masabeeh, Kitab-ul-Eiman, Baab-ul-E’tisaam Bil
Kitab Wal Sunnah)

THE VIEW OF COMPANIONS (SAHABAH) ABOUT
HADEES OR SUNNAH

The practice of Abu Bakr Siddique was that whenever any
problem came before him, he used to first consult the Holy Qur'an
for its solution and decide according to it. If, however, he could not
find anything in the Holy Qur'an, he used to search for it in the
Ahadees. If he could not get anything, he used to ask other
Companions whether anybody of them knew Tradition of the Holy
Prophet on that particular problem. If any of the Compamons told
him any such Tradition, he used to give decision according to it. '

Not only this, but on getting any Tradition of the Holy
Prophet from any of the Compamons, he used to say : praise be to
Allah who has kept alive such people who know the Traditions of the

Holy Prophet, *

"Umar used to say : there will be such people who will
dispute with you regarding the “Mutashabihaat™ (allegorical verses
of the Holy Qur’an). You should then argue with them on basis of
Ahadees, because the knowers of Ahadees also know the Holy
Qur’an better,

1. Al-Muwafigaat, ibid, Vol. I'V,
2. Hujjatillahil Baaligha, by Shah Wali*ullah, Vol. T
3. Kitab-ul-Meezaan Lil Sherani Fee Maa Waradani Zammur Ra’e *Anush Shaar’e
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As regards the duties of the Governors, 'Umar said : |
appoint Governors so that they should teach you your religion and
the Traditions (Sunnah) of the Holy Prophet. ' He also said : O
people, the Traditions have been fixed for you ; Faraa’iz have been
fixed for you ; thus you have been set on the clear path : if you will
look to the right or left on account of the people, you will go astray. *

THE VIEW OF JURISTS (FUQAHAA) ABOUT HADEES OR
SUNNAH

Imam Abu Hanifah said : none of us could understand the
Qur’an without the Sunnah. ° He also said : people will be in the
good till they will seek knowledge through Hadees. When they will
give up the Hadees, they will be in the evil. *

Imam Shaafe’ee said : there i1s I[jma of the people of Islam on
the point that if anyone gets a Hadees of the Holy Prophet, it is not
permissible for him to give it up and act upon the word of anybady
else. ”

Imam Maalik said : whatever is according to Qur'an and
Sunnah, accept it ; and whatever is otherwise, leave it. °

Imam Hambal said : whoever rejects the Hadees of the Holy
Prophet, he reaches the brink of destruction. ’

THE WAYS IN WHICH SUNNAH EXPLAINS QUR’AN
Sunnah has explained the Holy Qur’an in three ways, viz.,

(1) explanation of the “Mujmal” (concise) verses :
(2) making the “Mutlaq” (absolute) as “Muqayyad” (linmuted); and
(3) explanation of the difficult verses ;

Commenting on the explanation of Qur'an by the Hadees,
Allama Ibne Qayyim writes that (1)"“Wah" which itself was

1. E'lamul Muqe’een, Vol. I 2. Al-E’hsaam, Vol. 1

3. Kitab-ul-Meezaan Lil Sherani, ibid 4, Thid

5. E’lamul Muqge'een, Vol. IT 6. Jaame Ehlul "Tlm Le Abdullah
7. Kitab-ul-Manaqib Le Ibne Jozi
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“Khafi” (hidden) became “Zaahir” (manifest) by the tongue of the
Holy Prophet ; (2) many words and phrases used by the Qur'an,
having different obvious meanings. were explained by the Holy
Prophet with reference to their real hidden meaning, e.g., the word
“Zulm” appearing in the verse
was explained by the word “Shirk™ ; and the verse

was explained as refemng to
the reckoning of deeds before Allah the Almughty : and the words
“Khait-ul-Abyad” and “Khait-ul-Aswad” appearing in verse

were explained to be meaning the whiteness of the day and darkness
of the night; and the word “Ra’aaho™ appearing in verse

was explained to be refemning to the seeing of Gabriel ; and the verse

was explained to be referring to the rising
of the sun from the west ; and the word “Shajar™ appearing in verse
was explained to be the palm-tree ; and the verse
was explained to be referring to the questioning by the angels in the
grave ; and the word “R’ad” appearing in the verse

was explained to be the angel of
cloud, and the words “ Ahbaar” and “Rohbaan™ appearing in the verse

were explained to be the misguided religious leaders of the Bani
Israil who used to declare things as Halaal or Haraam according to
their own wishes ; and the word “Quwwatun™ appearing in verse

was explained as shooting the arrows ; and the word “Yujza"
appearing in verse was explained to mean
trouble or hardship ; and the word “Ziadah™ appeanng in verse

was explained to mean the Sight of Allah; and the word “Ad’ oo”
appeanng in verse was explained to mean the
“Ibaadat™ ; and the phrase was explained to
mean the two Rak’ats of prayer before the Farz prayer of the Fajr ;
and the phrase was explained to mean the
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two Rak'ats after the Farz prayer of the Maghnb ; (3) many things
were explained by the Holy Prophet by his deeds, as for example the
fives times of compulsory prayers were made known to the people
by himself performing the prayers on all the five appointed times ;
(4) many commands were revealed in answer to the question put to
the Holy Prophet by the people and he explained them as such, e.g.,
the commands relating to “La’an™ ; (5) many commands which were
1ssued by the Holy Prophet in answer to the questions after receiving
the “Wahi" for them but they do not form part of the Holy Qur’'an,
e.g., he ordered a man, who was wearing a cloak below the
“Ehraam” and was also having the perfume, to put off the cloak and
remove the perfume; (6) many commands were issued by the Holy
Prophet without any question put to him, e.g. the prohibition in
respect of the flash of an ass, Mut'a marriage, hunting within the
precincts of Medinah, marriage with the paternal as well as matemal
aunt of the existing wife ; (7) deeds which the Holy Prophet himself
did, and did not prohibit the Ummah from doing them ; (8) deeds
which the Holy Prophet did and also approved them for the Ummah
or tanght them to do ; (9) approval of the permissibility of any deed
by silence ; (10) explanation of the conditions, difficulties or
obstructions or limitations or timings or qualifications, etc., on which
Qur'an was silent. In fact in such things Qur'an gave “Mujmal”
commands and left their details for the Holy Prophet to explain, e.g.
in the verse

the “Hillat” i1s “Mauqoof’ when the conditions of Nikah are
available, prohibitions are not there, time and occasion are proper,
etc., all these details are not given in the Qur'an. These are known
from the Ahadees of Holy Prophet. '

Allama Shaatibi says that Sunnah in its ultimate substance and
meaning reverts to Qur'an. It is explanation of the “Mujmal” or
*Mushkil” or “Mukhtasar® verses of Qur'an. As a whole, (1)
Sunnah 1s a narration of Qur'an and, accordingly, in terms of the
verse there 1s nothing in the
Sunnah of which the “Ijmaali” or “Tafseeli” “dalaalat™ is not present
in Qur'an ; (2) all those things which prove that Qur'an
it - L.
E’lamul Muge’een, ibid, Vol. L
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is a book and a fountain head of the fimdamentals of Shar’at also
prove that Sunnah in its substance and meaning is revertible to
Qur’an ; (3) Qur'an says and according to
Hazrat "Aa’isha, the conduct of the Holy Prophet is Qur’an,
which shows that all his sayings, doings and approvals  are

revertible to Qur'an because all these form the conduct ; (4)
Qur'an says which also proves that Sunnah is in the
Quran ; (5) the verses

and

refer to the revelation of Qur’an, and Sunnah is in fact a narration of
it. Thus Sunnah is revertible to Qur’an, and if it be not so, then there
is the need to hesitate in accepting the Sunnah. '

The fact that Sunnah i1s a narration of Qur'an i1s well-
established among the leamed scholars because, firstly, Qur’an has
itself made compulsory the obedience to the Holy Prophet; °
secondly, all details laid down by the Holy Prophet relating to the
performance of Salaat, Som, Hajj and payment of Zakaat are actually
the explanation of Qur’an ; thirdly, the Holy Prophet decided about
things which are between two obwvious matters by [jtthaad, and
between those things which are between Usool and Fara’ by Qiyas,
e.g., Allah declared pure things as Halaal, and impure things as
Haraam, but in between these two obvious things there are some
doubtful things which the Holy Prophet decided by Ijtihaad, and
declared that the beasts and birds having paws are also Haraam
which means that by his [jtihaad he included these things also among
the Haraam things. Similarly, Allah declared all intoxicant drinks as
Haraam and all non-intoxicant drinks as Halaal. but in between these
two are things which though not intoxicants yet can become
intoxicants under special circumstances and are therefore doubtful,
e.g. the “Nabeez"” prepared in “Daba”, “Mazfat” and “Naqgeer” (the
utencils used for the preparation of “Nabeez”) because it creates
intoxication, and was therefore prohibited. Likewise, Allah has
permitted the prey by a trained amimal, and prohibited the prey
e e L e e e 1

Al-Muwafiqaat Lil Shaatibi, ibid Vol. IV, Al-Mas’alatus Salasah. Also see
Hujjatillzhil-Baaligha, Baab Bayan Agsaam Uloomun-Nabi, .
2. Qurian, Maa’idah, 5:92.
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by an untrained ammal, but in between these two is the prey which
has been partly eaten up by the trained animal. The Holy Prophet by
his Ijtihaad decided that this is also prohibited because it is just
possible that the trained ammal might have preyed for itself and
therefore it ate out of it. Another example of it is that while
ordinarily a man is permitted to hunt, in the state of Ehraam he is
prohibited from hunting and if he does so, he 1s to give an expiation
for it, but in between these two is a man who kills an animal by
mistake while he is still in the state of Ehraam. The Holy Prophet by
his Ijtihaad made him also liable to pay the expiation for it.

As regards decision in respect of the things falling between
Usool and Fara through Qayas, it may be noted that Allah the
Almighty declared usury as Haraam. ' but the Holy Prophet also
declared the uvsury of Days of Jaahiliah as Haraam, saying :
which also banned the excess with-out consideration in any goods or
articles, and commanded that gold for the gold, silver for the silver,
wheat for the wheat, barley for the barley, dates for the dates, salt for
the salt should be sold equally and hand to hand ; any excess will be
usury ; but if the things are different, e.g. dates for barley, excess is
permissible but the deal should be hand to hand, otherwise it will
also be usury. Another example of it is that Allah prohibited
marriage with a woman and her mother or daughter, or two sisters,
both at one and the same time, but the Holy Prophet also included in
this prohibition the paternal as well as the maternal aunt of the
existing wife, saying, :
which shows that such prohibition was on basis of Qayas. Yet
another example of it is that Allah laid down the “Deeyat™ for life
but not for the organs of the body. They Holy Prophet fixed it by
own Qayas.

Lastly, it may also be noted that Sunnah, while giving any
explanation or issuing any command, keeps in view the Qur’an as a
whole. *

e . 1.

Bagarah, 2:275.
2. Tareekh Figah-e-Idami, ibid, pp. 41-47
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HADEES AND ITS COMPILATION

As also previously defined, “Hadees™ actually means the
saying and “Sunnah” actually means the deed of the Holy Prop-het,
but the scholars have used both these words as synonymous to each
other and thus Hadees, as also the Sunnah, in broad sense means and
includes the sayings as well as the deeds of the Holy Prophet. It also
means and includes the words and deeds spoken or done by the
Sahabah (Companions) in presence of the Holy Prophet which he
approved or on which he kept silence.

From the beginning no record in writing was kept of the
Ahadees because the Holy Prophet had prohibited it. ' Similarly,
Umar had also prohibited it so that the people might not neglect the
Qur'an. The Sahabah (Companions) therefore kept the Ahadees in
their memory and orally transmitted them to others. But when there
arose the tendency of forging and circulating forged Ahadees. Umar
bin Abdul Aziz (d. 101 A H.) ordered the search for, and compilation
of, the correct Ahadees. This work was therefore undentaken with
great zeal and enthusiasm during the rule of the Abbasides, and
many collections of the Ahadees came info existence.

The first compilations of Ahadees were made by Abdul
Malik ibne Juraij of Mecca who died in 150 A H., and Imam Maalik
of Medinah who died in 179 AH. but the latter one is more
prominent and is still extant and is known as “Muwatta.”

Thereatier came mto existence, firstly the compilations
known as the “Masaaneed”, and then the compilations known as the
“Musannifaat”. The “Masaaneed" are with reference to the “Isnaad”
or names of their narrators in which Ahadees narrated by different
narrators are collected under their names, as for example the
Ahadees narrated by Abu Hurairah are placed under his name. the
Ahadees narrated by Hazrat " Aa’isha are placed under her name, and
so on. The most prominent and still extant of such compilations 1s
the one compiled by Imam Ahmad bin Hambal (d. 241 A H.) and is
known as the “Musnad-e-Ahmad " *

R — - R —em-],

Muslim
2. For other such “Masaaneed” , see Chapter 6, “History of Figah and Fugahaa™
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The “Musannifaat” are with reference to the subject matter
in which the Ahadees are placed under different topics. The first
compilation of this type was the “Muwatta” of Imam Maalik which
we have already mentioned. But the most prominent, and no doubt
the most authentic, of such compilations are the *Saha Sitta™ or the
six compilations made by Bukhari (d. 256 AH.), Muslim (d. 261
A.H.), Abu Dawud (d. 275 A H.), Tumuzi (d. 279 AH.), Nasa'ee
(d. 302 A.H.), and Ibne Majah (d. 273 A H.)

Of the *Saha Sitta”, the first one i.e. Bukhari, is taken by all
to be next to Qur’'an in authenticity, thereafier come the Muslim, but
both taken together are known as the “Sahiheen™ and are held in high
esteem. Both contain “Saheeh™ or authentic Ahadees not only
relating to “cannon law”, and to the “permitted” and “prohibited”,
but also many historical, ethical and dogmatic traditions. The four
others, however, deal almost exclusively with the Sunnah, ie. use
and wont, and as such they are all known as the “Sunan”. Another
comptilation of Ahadees made in this century was “Sunan-e-Daarimi”
made by Abdullah ad-Daarimi (d. 255 A H.) but it conld not get the
status of * Saha Sitta”.

Thereafter Abul Hasan Dara Qutni (d. 385 AH.) made
another compilation entitled as “Musamnnaf Dara Qutni™ in which he
also commented on the weakness of some Ahadees mentioned in the
Bukhari and Muslim. Yet another compilation which i1s more
prominent and is still extant was made by Abu Muhammad
Baghawai (d. 510 A-H.) known as the “Masaabeeh al-Sunnah”. It
contains Ahadees taken from other earlier compilations including the
“Saha Sitta” without the “Isnaad”. This compilation was revised by
Waliuddin Muhammad bin Abdullah al-Khaeeb al-Umn (d. 743
A H.) and named as “Mishkat-ul-Masabeeh™ which is now very
popular among the teachers and the student of Hadees as well as the
general public.
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Among the prominent collections of Ahadees in the later
period we have “Jaame'ul Jaame’ " and “Jaame'us Sagheer” by
Jalaluddin Suyuti (d. 911 AH.) who attempted to give a
comprehensive compilation of extant collections.

Besides the preparation of the compilations of Ahadees, the
scholars also wrote commentaries on the compilations, particularly
on Bukhari and Muslim. Among the most prominent of the
commentaries we may mention the “Fathul Bari”, by Ibne Hajr
Asqalani Shaafe’ee (d. 852 AH.), “Umdatul Qari”, by Badruddin
Mahmood Aini Hanafi (d. 855 AH.), and the one written by
Qastalaani (d. 932 AH.) on the Shaheeh Bukhari ; and also the
commentary on Saheeh Muslim by Nawawi Shaafe’ee (d. 676 A H.).

The Shiahs have their own compilations of Ahadees based
on the authority of Hazrat Ali and his adherents. Among them the
five compilations which are very prominent are (1) “Al-Kaafi”, by
Muhammad bin Yaqub al-Kulini (d. 328 AH.), (2) “Mann Laa
Yastahziruhul Faqeeh”, by Muhammad bin Ali bin Babuyah al-
Kumm (d. 381 AH.), (3) “Tehzeeb-ul-Ehkaam™ and (4) “al-
Istibsaar Fi Makhtalafa Fihil Akhbaar”, both by Muhammad al-Tusi
(d 459 AH.), and (5) “Nehjul Balagha", by Ali bin Tahir al-Shareef
al-Murtaza (d. 436 A H.) or his brother Raziuddin al-Baghdadi. '

ILMUL HADEES

“IImul Hadees™ consists of two closely connected branches of
study, viz., “Ilme Darayat” and “Ilme Riwayat”. The former deals
with the reliability of the “Raawi” i.e. narrator of Hadees, and the
latter with the authenticity of the “Riwayat” or narration or the
Hadees itself.

RELIABILITY OF THE NARRATOR

According to the scholars, a Hadees can only be considered
as authentic when its “Isnaad” i.e. the narrators offer
e T T
Shorter Encycopaedia of Islam, by Gibb and Krammers, p. 120.
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an unbrokable chain of rehable authorities. The scholars endeavour
not only to ascertain the names and circumstances of the authorities
(the “Rijaal” or personalities who transmit the Ahadees) in order to
know as to when and where they lived, and which of them had been
personally acquainted with the other, but also to test their reliability,
truthfulness and accuracy in transmitting the texts, to make certain
which of them were reliable {Saqqah). This way of investigation 1s
known as the “Jitha Wa Ta’'deel” (wounding and authentication) ' ,
and this was thought to be so indispensable that all commentaries on
the collections of Traditions contain more or less details concermng
the authorities. Special works are also devoted to this subject which
are called the “Tabaqaat™, as for example the “Tabaqaat” of Ibne
Sa'd (d. 230 A H.) and “Tabaqaat” of al-Zahabi (d. 748 A H.). The
books “Kitab-uz-Zu'afa” of Nasa’ee (d. 302 A H.), “Al-Isaba Fi
Tamyeez al Sahabah” of Ibne Hajar Asqalaami = (d 852 A H.), and
“Asadul Ghabah Fi Ma'rifat al-Sahabah™ of Ibnul Aseer (d. 630
A_H.) also deal with this subject.

On basis of strict investigation, out of forty thousand persons
who have been instrumental in handing down the Ahadees, Imam
Bukhari acknowledged only two thousand as reliable authorities. *

In order to test the reliability of the Narrator, scholars have
been particular about ascertaining the following facts :

(1) The name, mckname, title, parentage and occupation of the
narrator ;

(2) The narrator must not have spoken a lie in reporting any Hadees
from the Holy Prophet ;

(3) The narrator must not have been accused of any offence or
known to have been a liar

(4) The narrator must not have commitied frequent mistakes and
blunders ;

(5) The narrator must not have been careless in narrating the Hadees

S — — —em-],
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(6) The narrator must not have been wicked in words and deeds;

(7) The narrator must not have spoken from mere imagination,

(8) The narrator must not have spoken anything against reliable
persons ;

(9) The narrator must not have been 1lliterate and fool ;

(10) The narrator must not have held any peculiar religious view of
his own ;

( 11) The narrator must not have had bad memory ;

(12) The namrator must have examined every report minutely as
{equ:ired by verse 6 of chapter 49 (Huwjuraat ) of the Holy Qur’an.

CLASSIFICATION OF THE HADEES

With reference to the authenticity of the Hadees the scholars
have classified the Ahadees as follows

(a) with reference to the character of those who have handed down
the Hadees :

1. Saheeh, i.e. a genuine Hadees, is one which had been handed
down by truly pious persons who have been distingmshed
for their integrity ;

2. Hassan, i.e. a mediocre Hadees, is one the narrator of which
do not approach in moral excellence to those of the Saheeh ;

3. Za'eef, 1.e. a weak Hadees, 18 one whose narrators are of
questionable authority ;

(b) with reference to the original narrators of the Hadees :

1. Marfu’, i.e. an exalted Hadees, is a saying or an act, said or
done, by the Holy Prophet Himself';

2. Mangoof, ie. a restricted Hadees, is a saying or an act, said
or done by a Sahabi (Companion) of the Holy Prophet ;

3. Magqtu’, i.e. an intersected Hadees, is a saying or an act, said
or done by a Taaba'ee (the one who conversed with a
(Sahabi) ;

P e —— . 1.
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(¢) with reference to the links in the chain of the narrators of the
Hadees ;
(1) Muttasil, 1.e. connected Hadees, is the one of which the

chain of namrators is complete from the time of the first
utterance of the saying or doing of the act upto the time it
was noted down by the compiler ;

(2) Mungqate’, 1.e. disconnected Hadees, 1s the one of which the

chain of narrators 1s incomplete ;

(d) with reference to the manner in which the Hadees has been
narrated and transmitted down from the first

-

Mutawaatir, 1.e. an undoubted Hadees, is the one which is
handed down by very many distinct chains of narrators, and
which has been always accepted as authentic and genuine,
no doubt ever having been raised against it ;

Mashhoor, i.e. a well - known Hadees, is the one which has
been handed down by at least three distinct chains of
narrators. It i1s also known as “Mustafeez” (diffused). It is
also used for a Hadees which was at first recorded by one
person, or by some persons, and afterwards became a
popular Hadees ;

Aziz_ ie. a rare Hadees, is the one which has been handed
down by only two chains of narrators ;

Ghareeb, i.e. a poor Hadees, is the one which has been
handed down by only one chain of narrators ;

Waahid, 1.e. a single Hadees, 1s the one which has been
narrated by one person and handed down by one chain of
narrators ;

Mursal, ie. a let loose Hadees, is the one which any
compiler of Hadees, such as Bukhan and others, records
with the assertion “the Messenger of Allah said” ;

Riwaayat, 1.e. a Hadees which commences with the words “it
1s related” without the authonty being given ;

Mauzoo’, i.e. an invented Hadees, is the one the false-hood
of which is beyond doubt. '

Dictionary of Isdlam, by T.P. Hughes, p. 640.
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There are also some other kinds of Ahadees as follows :

(1) Mu’addal, i.e. a problematic Hadees, is the one in which two
successive narrators are missing

(2) Matrook, 1.e. abandoned Hadees, is the one of which the
narrators are blamed for falsehood in matters other than in
the narration of the Hadees ;

(3) Munkar, 1.e. unknown Hadees, 1s the one of which the
narrator made mistake in namration or is negligent. It is
opposed to “Ma'roof” ;

(4) Shaaz, i.e. contradictory Hadees, is the one which is
contradictory to trustworthy narration. '

RULES APPLIED FOR ACCEPTENCE OF ANY HADEES AS
AUTHENTIC

The learned scholars applied the following rles for
accepting the Ahadees as authentic ;

(1) the narration must be plain ;

(2) the namrator must have himself heard or seen the Holy
Prophet say or do any thing, or give complete chain of the
narrators between him and the Holy Prophet ;

(3) there should be no accusation against the Sahabah (Comp-
anions) or the Ahle Bait (household) of the Holy Prophet ;

(4) the Hadees should not have a non-Arabic style and ignoble
sense ;

(5) 1t must be proved that the narrator actually met the person
from whom he narrates ;

(6) it must be proved that all narrators of a Hadees were of the
age at which they fully understand what they heard or saw ;

(7) the Hadees should not be inconsistent with established
historical facts ;

(8) the Hadees should not contain a severe punishment for
slightest fault or high reward for a very small virtue ;

(9) all narrators must have been known for piety, virtue and
honesty ;

S . 1.
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(10) each namator must have been competent to correctly
understand and transmit what he heard or saw ;

(11) the Hadees which should have been known generally was
known as such and the narrator was not alone in narrating it

(12) the Hadees should not be contrary to reason or known
principle of law ;

(13) the Hadees should not be contrary to Qur'an ;

(14) the Hadees should not be contrary to universally accepted
sayings of the Holy Prophet '

(15) the Hadees should not be containing superticious belief ;

(16) the Hadees should not be containing exaggeration in the
praise of anybody ;

(17) there should be no forecasts having exact dates, months or
years ;

(18) there should be nothing contrary to the high status of the
Holy Prophet ;

(19) the narration should not be such of which the explanation
may not be possible.

FORGED AHADEES

In order to declare any Hadees as forged, the scholars have
been particular to ascertain the following :

(1) whether the Hadees was invented by the narrators ;

(2) whether the Hadees was borrowed from other people ;

(3) whether the Hadees 1s based on some other forged Hadees,

(4) whether the Hadees is based on the narrator's own
scepticism ;

(5) whether the Hadees was due to the ignorance of a pious
devote ;

(6) whether the Hadees is due to religious bigotry ;

(7) whether the Hadees was to please the artistocracy, or a king,
or a caliph or any other official ;

(8) whether the Hadees was only for the purpose of popularity. *
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COMPANIONS OF THE HOLY PROPHET

The Companions of the Holy Prophet occupy very high rank
among the Muslim Ummah. it is through them that the Hadees or
Sunnah of the Holy Prophet has been handed down to us, and the
authenticity of the Hadees or Sunnah actually depends upon the
authenticity of the word and deed of the Companions obviously
because they were the first to hear and see the words and deeds of
the Holy Prophet, retain them safe in their memory, and transmit the
same to the coming generations.

It was for them that the Holy Qur’an said :

1.e. and the foremost, the first of the Emigrants and the Helpers, and
those who followed them in goodness-Allah is well-pleased with
them and they are well-pleased with Him, and He has prepared for
them Gardens wherein flow rivers, abiding therein for ever. That is
the Mighty Achievement ( Taubah, 9:100).

This verse speaks of two groups, viz., (1) first of the
Emigrants and the Helpers, and (2) those who followed them in
goodness. The first one was of those Companions who were the first
to settle the status of Qur'an and Sunnah and deduce the law from
them. and the second one was of those who followed them and
accepted their authority in juristic deduction. According to this verse,
Allah is well-pleased with them., this is the greatest testimony of the
fact that the law laid down by the Companions of the Holy Prophet is
also binding on the Muslim Ummah and that has been a well
established principle of the Figah for the last over fourteen hundred
years.

In this connection the following Ahadees of the Holy
Prophet are also to be noted :
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1.e. do not rebuke my Companions. If some one of vou spends as
much gold as the Uhud, he will not reach (the reward of) of one
‘mud’ of anyone of them nor half of it (Mishkat-ul-Masabeeh, Kitab-
ul-Fitan, Baab Munaqibis Sahabah, 5752/1) ; and

1.e. honour my Companions, because they are the best among vou,
next those who will follow them (Mishkat-ul-Masabeeh. Kitab-ul-
Fitan, Baab Munagibis Sahabah, 5756/5) ; and

i.e. my Companions are like the stars, whoever of them you follow
you will be on the guidance (Mishkat-ul-Masabeeh, Kitab-ul-Fitan,
Baab Munagqibis Sahabah, 5762/11); and

1.e. my Ummah will be divided in seventy sects, and all will go to
Hell except one. They asked : which is that one, O Messenger of
Allah ? He said : that which is on that on which I and my
Companions are (Mishkat-ul-Masabeeh, Kitab-ul-Etisaam, Bil Kitab
Wal Sunnah, 162/31).

The Fuqgahaa (jurists) are also of the view :

1.e. that which 1s generally extant, and the Sahabah have kept silence
over 1t and have accepted 1t, 1t 1s “wajib” (obligatory) to accept. But
that which is in dispute between them, it is not “wajib” to accept it. '

S ———— S — 1.
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The reason for this, according to them is :

1.e. most of their sayings are those which they heard from the Holy
Prophet. They directly observed the context of the “Nasoos”, They
have precedence in the religion. They got training direct from the
Holy Prophet. Their period was “Khair-ul-Quroon™ (the best of the
periods). They knew the “Asbaab-o-Ahwaal” of Qur'an and the
“Israar” of Shari’at, and they acquired the knowledge of the occasion
of revelation. '
Section 3 [JMA®

[jma is the third basic source of Fiqah
DEFINITION

Literally, “Ijma” means “collecting” or “assembling”, ° or, to
be more correct, “agreeing upon.” * But in the domain of Fiqah, it
means “the agreement of the “Mujtahids (i.e. those who have a night,
in virtue of knowledge, to form a judgment of their own) after the
death of the Holy Prophet Muhammad (peace be upon himj}, in any
age, on any matter of the Faith.” * In other words, it is “an agreement
of the jurists among the followers of the Holy Prophet in a particular
age on a question of law” °

S S —— S — 1.
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Just like the Sunnah, Ijma is also either “Ittifaag-e-Qauli” i.e.
unanmimous consent expressed in declaration of opinion, or “Ittifaaq-
e-Fe’il i.e. expressed in unamimity of practice, or “Ittifaaq-e-Sukuti
1.e. when the majority of the Mujtahideen signified their tacit assent
to the opinion of the minority by “silence” or “non - interference ™’

AUTHORITY OF LJMA

Authonty of Ijma as the third source of Fiqah is based on
Qur'an, Sunnah as well as the Tradition of the Sahabah

(Companions) of the Holy Prophet.
As regards Qur’an, the following verses may be noted :

ie. O you who believe, obey Allah and obey the Messenger and
those in authonty from among you (Nisa, 4:59); and

i.e. and whoever acts hostilely to the Messenger (of Allah) after

guidance has become mamifest to ham and follows other than the way

of the believers, We turn him to that to which he (himself) turns and
make him enter the Hell, and it is an evil resont (Nisa, 4:115) ; and

1.e. and thus we have made you an exalted nation that you may be the
bearers of witness to the people (Bagarah, 2:143); and

1.e. ask the followers of the Reminder, 1e. those who have
knowledge, if you do not know (Nahi, 16:43 ; Ambia, 21:7) ; and
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i.e. and consult them is matters. Then, when you have determined,
put your trust in Allah (Aale Imran, 3:159); and

i.e. and whose affairs are (decided) by counsel among them-selves
(Shura, 42:38)

As regards Sunnah, the following Ahadees provide the
sanction for [jma :

i.e. Allah will never gather my Ummah upon what is wrong
(Mishkat-ul-Masabeeh, Kitab-ul-Eiman, Baab-ul-E’tisaam Bil Kitab
wal Sunnah, (163/32); and

ie. follow the “Sawadal Azam” (numerous body) (Mishkat-ul-
Masabeeh, ibid (164/33) ; and

i.e. the Hand of Allah is over the “Jama'at” (body) ; and whoever
separates himself from the “Jama’at” will go to Hell (Mishkat-ul-
Masabeeh, ibid (163/32) ; and

1.e. He who opposes the people to the extent of an span will die the
death of men who died in the days of ignorance (Mishkat-ul-
Masabeeh, ibid (175/44).

As regards tradition of the Sahabah (Companions of the
Holy Prophet), the Sahabah used to decide matters by counsel among
themselves keeping in view the Qur'an and Sunnah. All the four
early Caliphs stnictly adhered to this practice. Abu Bakr and "Umar
had for this purpose prohibited the senior Sahabah
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from going abroad, because they were to be consulted on all matters
arising out of new situations particularly due to vast expansion of the
[slamic State in the days of 'Umar, and all that was decided by
consultation was acted upon through out the Islamic State. In those
days gathering of men of learning in the days of Hajj was also used
for this purpose.

On account of this practice, the Iyjma of the Sahabah was
considered to be equal to “Hadees-e-Mutawatir” . and that which
was decided afterwards, but in accordance with the unanimous view
of Sahabah, was treated as equal to “Hadees-e-Khabar-e-Mashhoor™
, and that upon which there was diversity of opinion among the
Sahabah, but had since been decided by the later Mujtahideen was
equal to “Hadees-e-K habar-e- Waahid. '

NECESSITY OF IJMA

The four Sunni Imams hold ljma as a valid source of Figah
not merely on basis of Qur’an and Sunnah but also on the unanimity
of opinion of the Sahabah. The Shaafe’ee and Maaliki Imams
recognize the authonty of Ijma not merely in matters of law and
religion but also in matters relating to the army, war and
administration of the State. *

ljma was acted upon by the Ummah immediately after the
dath of the Holy Prophet when they elected Abu Bakr as a successor
to the Holy Prophet , by a unanimous vote.

The argument of the Sunmi Imams in suppont of the Ijma is
that if any rule of law is not explicitly found in the Qur'an and
Sunnah, it must be capable of being deduced from them, and since
the learned are alone competent to make such deduction, their
concurrent opinion on any question must be of valid anthonty and it
must also be infallible, since truth is one according to Islam and all
besides is error. °

-a - 1.
Dictionary of Islam, by T.P. Hughes, p.197

2. Jaame'ul Jawame’ , Vol. Il , pp. 288, 305307 ; Mukhtasar, Vol. IT p. 29 ;
Muhammadan Jurisprudence, by Abdur Rahim, p. 116.

3. Tauzeeh on the margin of Talweeh, p. 510 ; Kashful Israar, Baizawi, Vol. IIL, p.
226-227 ; Muhammadan Junisprudence, by Abdur Rahim, ibid




Ch. 4 Sources of Figah 129
COMPETENCY FOR IJMA

According to the agreed opinion of the scholars, Muslim
Mujtahids and junsts alone are competent to take part in Ijma. Non—
Muslims are totally debarred from making juristic deductions. They
have no faith in the Law—Giver — ie. Allah and His worthy
Messenger, they cannot therefore be presumed to amive at the truth
in matters of law and religion. As regards minors and lunatics, they
are debarred on account of their natural disabilities.

Further, among the Muslims also only the learned ones are
fit for ljma, i.e. those who are competent to make juristic deductions,
As regards the masses, they are to follow ljma of the leamed ones.
Qur'an has itself commanded them to “obey Allah and obey
Messenger and those among you who are in authonty™ (Nisa, 4:59).
The Words “those among you who are in authorty” are construed to
mean “the learned ones” ; they do not mean “the rulers” because all
others, including the rulers, are asked in matters of Shari’at to act
upon the advice of the leamed ones by the verse, “ask the followers
of the Reminder, ie. those who have knowledge, if yon do not
know” (Nahi, 16:43 ; Ambia, 21:7).

In fact the masses are not at all competent to take part in the
Ijma. According to the learned scholars, the opinion of the masses in
respect of Iyma 1s of no value, neither in favour nor against, because
in matters of Shari’ah they have no approach, nor are they
acquainted with the “Hujjat™ nor “Burhan” of Shari’ah. Accordingly,
in matters of Fiqah only the Fuqahaa, in matters of Usul only the
Usuli'een. and in matters of Nahev only the Nehiyoon will be
competent. All others will be included among the masses. '

Even otherwise, not only the masses are incompetent to take
part in [jma, but in fact such an Ijma is not even practically possible.
To quote Shah Waliullah. “Ijma of the entire Ummah from which
none remains away 1isimpossible. I[jma has been of

seemmmsmm e sesmesassssasseas - L.
Husulul Mamool Min Im-ul-Usul, p. 40
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the majonty in the sense that from among the jurists of the city the
competent ones have agreed on any particular point such as we find
in the problems settled by 'Umar. Thereafter is the Ijma of the
majority and silence of the rest, thereafier is the case of two different
opinions rejecting a third one, thereafter is the agreement of “Ahle
Haram™ and the “Khulafa®. ' According to Imam Ghazali, if
agreement of all the Muslims were essential, [jma would become
impossible. *

As regards the qualification of a man to take pan in the Ijma,
the scholars are of the view that he should know the Usul and Faru’,
the theoretical and the applied laws, he should be learned in Qur'an
and Sunnah, and he should be conversant with the rules and methods
of analogical deductions, besides being a true Muslim, strict follower
of the Shari’at and a man of excellent character. °

IJMA NOT CONFINED TO ANY AGE OR COUNTRY
Maalikiah recognize the validity of the [jma of the Sahabah
and their successors residing in Medinah, without reference to the
opinion of others. * Maaliki view is based on the fact that Medinah
was the first fountain head of Islamic learning and that it also had
great sanctity. Against this was the view that learning spread
throughout Arabia during the life time of the Holy Prophet and also
after him and that even in those days Mecca was no less sacred than
Medinah. * Further, the Ahadees, viz., “Medinah throws out its dross
as fire throws out the dross of metal” ° and “Islam will retum to

Medinah as a serpent returns to its hole”, 7 which the Maalikis
referred to in support of their view, were interpreted by other jurists
as merely indicating the sacred character of the city of Medinah.

- 1.
Al-Tehmeed Le Ta'reef A'immatut Tatjeed (manuscript)
2. Tqreer, Vol. II1 , p. 82 ; Mukhtasar, Vol . I , p. 33
3. We have dealt with Qualifications of Mujtahid in chapter 3 “Jjtihaad and
Taqleed” 4. Mukhtasar, Vol.IT, p. 35
5. Tbid, Vol. IT, pp. 2935 ; Taqreer, Vol. I, p. 100
6. Mishkat-ul-Masabeeh, Kitab-ul-Manasik, Babo Haramil Medinah, 2617/10

7. Mishkat-ul-Masabeeh, Kitab-ul-Eaiman, Baab-ul-E'tisaam Bil Kitab wal Sunnah,
152/21
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Those who confine the ljma to the Sahabah contend that
most of the texts relied upon as authority, as for example, “you are
the best of people.” ' “Allah will never gather my Ummah upon
error” * refer to the Sahabah only, But majority of the Jurists are of
the view that these are of general application. Even among the
Hanafis, Qazi Abu Khazim, during the reign of Mu’tadid Billah, held
the concurrent decision of the first four Caliphs as the Ijma, and
according to one report this was also the view of Imam Hambal. °
Some were also of the view that agreement of the first two Caliphs
was sufficient to constitute Ijma. *

But now the accepted view of all the four Sunmi Schools of
Fiqah is that [jma is not confined to any particular age or country. ~

The Shiahs, particularly the Imamiyas and Zaidiahs, admat
the Iyma of the descendants of the Holy Prophet alone. They rely
upon Qur'anic verse “Allah wishes to cleanse the people of the
household (of the Holy Prophet) of impurities, °, and also on the
Hadees “I am leaving among you two things. If you hold by them,
you will not go astray, the Book and my descendants.” * According
to the Sunms, however, the verse refers to the wives, and not
descendants, of the Holy Prophet ; and as regards the Hadees itself,
according to the scholars, its proof rests on isolated testimony and
cannot therefore support a doctnine of absolute anthority like Ijma ;
and that descendants alone are not mentioned in the Hadees as the
source of guidance, the Qur’an is also there. *

In fact the Qur'anic text that “whoever acts hostilely to the
Messenger after guidance has become manifest to lim and follows
other than the way of the believers, We turn him to that to which he
(himself) turns and make him enter the Hell,” * and

. RO— Do —
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Aale Imran, 3:110 2. Mishkat-ul-Masabeeh, ibid, 163/32

3. Taqgreer, Vol. ITT , p. 98 4. Mukhtasar, Vol. I, p. 36

5. Jaame'ul Jawame’, Vol. III, p. 291 ; Mukhtasar, Vol. II, p. 35; Tagreer, Vol. III,
6. .Ahzaab, 33:33 7. Mishkat-ul-Masabeeh, Kitab-ul-Fitan, Babo Manaqgibe Ehle
Bait, S890/18 8. In Hadees No. 176/45 (Mishkat-ul-Masabeeh), previously
noted, insgtead of “Itratee” there appears “Sunnato Rasulohu®, 9. Msa, 4:115.
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“thus We have made you an exalted nation that you may be the
bearers of witness to the people”, ' and the Hadees * Allah will never
gather my Ummah on error”, © imply that, “there is in the thought
and working of the (Mushm) people as a whole a power to create
doctrine and law, and not simply to stamp with approval that which
has otherwise been (already) reached.” ’

The result is that Ijma is for every age and for every country,
and the learned ones of every age and country have the authority to
decide by agreement about new problems coming before them, and
in this connection also make necessary modification in their views
with the change in the circumstances, basically keeping in view the
Qur'an and Sumnah as well as the Ijma of the Sahabah. In this
cormection, it may also be noted that the Ijma of any age or country
is binding on all people of that one age or that country and none has
the right to oppose it. * Ijma of one age may however be reversed by
a subsequent Ijma of the same age in which case the first one ceases
to have operation. Similarly, Ijma of one age may be repealed by
ljma of a subsequent age with one exception, ~ namely, that an ljma
arrived at by the Sahabah of the Holy Prophet is incapable of being
repealed afterwards. *

NUMBER OF JURISTS REQUIRED FOR IJMA

According to the Hanafis and Maalikis, it is not necessary for
the validity of Iyma that the number of junsts participating in the
[jma should be large. Their number, however, according to some,
must not be less than three, or, according to others, less than two. 4
One junst, namely, Ibne Juraij, was, however, of the view that if in
any particular age there happens to be only one junst, lis opimon
should have the authority of Ijma. °

- 1.

Bagarah, 2:143.

1. Mishkat-ul-Masabeeh, Kitab-ul-Eaiman, Baab-ul-E’tisaam Bil Kitab Wal Sunnah,
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3. Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 157

4. Tauzeeh Talweeh, Al-Tjma 5. Kashful Israar, Vol. IIT , p. 262

6. Muhammadan Jurisprudence, by Abdur Rahim, pp. 127-128

7. Kashful Israar, Vol. III, p. 229 8. Jaame’-ul-Tawame’, Vol. III , pp. 294, 305
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BASIS OF IJMA

According to the agreed view of all the four Sunm Imams,

[jma may be based on Qur’an, or Sunnah, or Qayas. The Mo’tazilah
and the Zaahiriah do not admit the validity of Ijma based on an
1solated Hadees or Qayas. They say that since a concurrent decision
1s absolute in its legal effect, therefore the authority on which it is
based must also be of a conclusive nature. This argument 1is,
however, rebuttable on the reasoning that the authority of Ijma is
derived from the agreement on which it is based and not from the
nature of the reasons or text on basis of which it is found. Therefore
if the authority on which it is based is already of a binding nature,
then Ijma itself becomes unnecessary. '

IJMA BECOMES ABSOLUTE

According to the Hanafiah, Ijma becomes absolute 1if it
fulfils the following conditions :-

(1) no opinion to the contrary should have been expressed on the
question by any of the Sahabah (Companions), or by other
Mujtahids before the formation of the Ijma ;

(2) none of the Mujtahids taking part in the decision should have
afterwards changed his opimion ;

(3) the decision must be proved as being either universally known,
or at least as being well known ;

(4) it should be based on an express text of the Qur'an, or a
Tradition of a continuous or well known character ; and

(5) it must be regularly constituted. *

2. Ibid p. 135
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Section 4 QIYAS

Qiyas is the fourth basic source of Figah.

DEFINITION

The word “Qiyas” means “meaning’, “accord”. or
“equality.” ' Literally, it also means “to compare.” * As a source of
law, the Hanafiah define it as, "an extension of law from the original
text to which the process is applied to a particular case by means of a
common “Illat™ or effective cause, which cannot be ascertained
merely by interpretation of the language of the text.” ° According to
the Maalikiah, it means, “the accord of a deduction with the original
text in respect of the “Illat” or effective cause of its law.” * The
Shaafe’eeyah are of the view that it 1s,” the accord of a known thing
with a known thing by reason of the equality of the one with the
other in respect of the “Tllat™ or effective cause of its law.” °

In plain language, Qiyas is a process of deduction by which
the law of a text is applied to cases which, though not covered by the
language, are governed by the reason of the text.® In other and more
simple words, if the “Illat™ or effective cause of two problems is the
same, then to apply the command applicable to the former to the later
one also is known as the Qiyas. ’

QIYAS AND INTERPRETATION

Qiyas, however, is not the same as interpretation. While by
means of interpretation a text is applied to the cases covered by its
language, the function of Qiyas is to extend the law of the text to
cases not falling within the purview of its language.

P 1

Mukhtasar, Vol. II, p. 204, 2. Dictionary of Islam, by T. P. Hughes, p. 482
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PURPOSE OF QIYAS

The purpose of Qiyas, according to the scholars, is not to
establish a new rule of law. It merely helps to discover the law and
not to lay down a new law. It may, however, widen generally the law
embodied in a text, though there are some jurists who take a
narrower view and say that Qiyas can be used only to extend the
actual command contained in the text, and not the cause or condition
of its operation. '

AUTHORITY OF QIYAS

Rules of law deduced by Qivas do not rank so high, in
authority, as those laid down by Qur’an, Sunnah or [jma. The reason
is that Qiyas rests upon reason which 1s likely to err, and therefore,
according to the Sunni jurists, a Qazi, in deciding a case before him,
is not bound by any particular juristic deduction ; he may follow his
OWN View.

Among the Sunnis, the Zaahiriah® and some of the Hambalis
deny the authority of Qiyas as a valid source of Fiqah, except in
matters relating to the rights of men, e.g., appraising the value of a
propenty destroyed by a tresspasser, which are ascertainable by our
senses and reason. Among the Shiahs, the Imamiyah also dispute the
authority of Qiyas as a source of Figah. °

Those who oppose the Qiyas say that the Qur’an has left no
room for Qiyas. They rely on the following verses :-

i.e. nor anything green or dry but (it is all mentioned) in a Clear
Book (An ‘aam, 6:59); and

R —— S — 1.

Aayaatul Bayyinaat, Vol. IV, p. 6
2. Al-Ehkaam, by Ibne Hazm, Vol. VII , pp. 53-56
3. Hallal Ugool, p. 53
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i.e. we have not neglected anything in the Book (An ‘aam, 6:38) ; and

1.e. We have revealed to you the Book explaining all things {(Nah/,
16:89)

1.e. and in whatever you differ, the judgment thereof is with Allah
(Shura, 42:10)

They also say that Qiyas cannot be relied upon because
Qur’an says :-

i.e. and surely conjecture avails naught against Truth (Najm, 53:28).

They also rely upon the following Ahadees of the Holy
Prophet :-

The Holy Prophet has said that, “the greatest “Fitnah” for my
Ummah will be those who will decide about the problems by their
views and Qivas ; they will make the Halaal as Haraam and the
Haraam as Halaal;” ' and that,

i.e., “the affairs of Bani Isreal were in proper order, until those born

of the slave—girls increased in numbers, and began to deduce, from
what had been laid down things which had never been laid down,
and thus they themselves went astray and led others astray”
(Daanimi).

-- meemmme e mmmmmeee e aeenann],

E’lamul Muge’een, Vol. I, p. 217
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In answer to it, the Sunni jurists say that there is no doubt
that the law for the guidance of the Muslims in every matter is to be
found in the Holy Qur’an, but they point out that the law on some
questions only has been laid down in express terms, and as regards
the rest, Qur'an merely affords indications from which inferences
have to be drawn. As regards the Ahadees, they say that they contain
warning for the misguided ones but do not apply to Muslim junsts as
a body. By way of sanction for Qiyas the Sunni jurists rely upon the
authorities given under the following heading.

SANCTION FOR QIYAS

Sanction for Qiyas, according to the Sunni jurists, is
contained m Qur'an, Sunnah as well as the tradition of the Sahabah
(Companions) of the Holy Prophet.

As regards Qur’an, the following verse may noted :-

i.e. He it is Who caused those who disbelieved of the People of the
Book to go forth from their homes at the first banishment. You
deemed not that they would go forth, while they thought that their
fortresses would save them against Allah. But Allah came to them
from a place they expected not and cast terror into their hearts — they

demolished their houses with their own hands and the hands of the
believers. So take a lesson. O you who have eyes (Hashr, 59:2)

On basis of this verse it is contended that the Muslims are
asked by Allah by this verse to infer by Qiyas or ana — logically from
the example of the Bani Israil that disobedience to
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to Allah through insolent pride would not escape pumshment.

Further, the word “Fa'tabaru” derived from the word
“E’tibaar” means “tuming a thing to its like”, meaning thereby that
wtmleveEr command is applicable to a thing will also be applicable to
its like,

Other verses relied upon are :-

1.e. and teaching them the B ook and the Wisdom (Aale fmran, 3:164)
. and

1.e. so that they may devote themselves to obtain understanding in
religion ( Tawbah, 9:122

While the first verse makes it clear that the very Mission of
the Holy Prophet Muhammad (peace be upon him) was the teaching
of the Book and the Wisdom, the second verse makes it necessary for
the Muslims that some of them must devote themselves to acquire
understanding in religion. Both these imply the use of intellect in the
understanding of Qur’am and its application to the day to day
problems which arise in the life of this world, particularly in the
changed circumstances, and this is a clear sanction for Qiyas.

As regards Sunnah, reliance is placed on a well ~ known
Hadees that when the Holy Prophet sent Mu’aaz bin Jabl as a Qazi
to Yemen. he asked him : how would you decide the cases? Mu'aaz
said : by the Book of Allah. The Holy Prophet asked : and if do not
find anything in the Qur'an to gude you ? Mu'azz said : T will
decide according to the Sunnah of the Messenger of Allah. The Holy
Prophet asked : if you do not find anything in it also ? Mu’aaz said :
I will decide by my own reason. The Holy

S — R SRR
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Prophet said : Praise be to Allah Who has so disposed the delegate of
His Messenger so as to satisfy him. '

According to yet another Hadees, in answer to the question put
to them by the Holy Prophet, both Mu’azz bin Jabl As’an said :
when we will not find any command in the Sunnah, we will decide
one matter on the Qiyas or analogy of the other, and decide
according to what will be nearer to the Truth. The Holy Prophet said
- both of you are correct.

Both these Ahadees provide a clear sanction for Qivas as a
source of law. Further, it is also a fact that the Holy Prophet himself
relied on Qiyas or analogy in determining questions of law. For
instance, he was once asked by a man whose father, though a man of
means, had died without performing the Hajj, whether it was
necessary that Hajj should be performed on his behalf and whether it
would be of benefit for his soul. The Holy Prophet asked : what
would you do if your father died owing a debt ? Here, it is clear that
the Holy Prophet used the analogy of an unpaid debt for an
unperformed Hajj, and ordered accordingly that the legal heir should
arrange for the performance of Hajj as he is to do in the case of an
unpaid debt. -

As regards the tradition of the Sahabah, it is well known that
the Sahabah used to decide the matters firstly by the Holy Qur'an
than by the Sunnah of the Holy Prophet . than by the Ijma. and lastly
by their own Qiyas,

When Abu Bakr was asked about Kalalah, * he said :-

i.e. | say this by my own opinion. If is it correct, it is from Allah, and
ifit is wrong, take it to be from me and from Satan. °

— R —————

Tauzeeh, p. 307 ; Mishkat-ul-Masabeeh, Kitab-ul-Hudood ; Baab-ul-*Amale Fil
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3. Aavyaat-ul-Bayvinaat, Vol. IV ,p.7
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5. Minhaj-ul-Usul, Kitab-ar-Raabe® , Fil Qiyas.
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Similarly, 'Umar on one occasion, in respect of the “Jadd”
(grandfather), said : i.e. I decide this by my
opinion. '

Omn one such occasion, Usman said to Umar ;-

1.e. if you follow your own opinion, it is good ; and if you follow
your predecessor, it is better, *

Ali, in respect of a problem said that, “previously my and
"Umar’s opinion was the same, but now my opinion is different, and
now I do not consider their “Bai” (sale) as proper.’

"Abdullah ITbne Mas'ud said in respect of the woman to
whom he had given the right to take diverce that I give the decision
by my own opimon. If it is comrect, it 18 from Allah ; and if 1t 1s
wrong, it is from me and from Satan ; Allah and His Messenger are
free from it. °

Umar, when appointing Qazi Shuraih as Qazi of Kufah, said
to him that when you do not get any command in the Qur'an and
Sunnah, and you are in doubt, then decide by your own opinion. *

Similarly, while appointing Abu Musa Ash’an as Governor of
Basrah. Umar said :

i.e. acquire the knowledge of the precedences and do Qiyas by your
opinion. °

e . 1,

Ihid 2.Ibid. 3. Ihid. 4. Tareekh Figah-e-Idami 5. Ibid
6. Ihid
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Here it may also be noted that those who oppose Qiyas refer
to the following views of the Sahabah :

Abu Bakr said :

i.e. O people, save yourselves from “As-haab-ur-Raa’e”. They are
enemies of the Sunnat, and are unable to safeguard the Ahadees, and
therefore they decide by their opinion. '

Al saud ¢

i.e. if religion were to be deduced from Qiyas, “Masah™ of the lower
part of the socks would be better than of the upper part to it.
Abdullah bin * Abbas said :

i.e. your leamed ones and righteous ones will depart, and people will
make the illiterate ones as their chiefs who will decide by their

T 3
OpLILONS.

These views are, however, not against Qiyas as laid down by
the learned jurists of Islam right from the days of Sahabah. These are
actually against deciding cases by illiterate ones on basis of their
own opinions keeping aside the Qur'an, Sunnah, ljma as well as
decisions by the predecessors. Qiyas as laid down by the leamed
Junsts is a definite and well — established Science based on very
sound principles and is a valid source of law needed for all times to
come in order to decide about the new and novel problems which the
Muslim Ummah will have to face in the fast developing and swifily
changing circumstances of the human society.

R R — —em-],
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NEED AND IMPORTANCE OF QIYAS

The passing away of the Holy Prophet Muhammad (peace be
upon him) deprived the Muslim Ummah of the means of getting
revelations and at the same time of its guide in all matters —
religious, social, as well as political. At first the Muslims relied upon
Qur'an and Sunnah of the Holy Prophet. But the expansion of the
[slamic State, under the first four Caliphs, and the growing interest in
the theological and judicial speculation, the whole new world,
intellectual as well as matenal, raised questions which were
previously unknown, the answer to which (in clear terms) could not
be in the Qur'an nor in the Sunnah. The people therefore found
themselves forced to take decisions or to regulate their own conduct
by their own opimons, and this laid the foundation of Qiyas for
which the sanction was already contained in the Qur’an and Sunnah.
But from the very beginning the jurists were of the view, as also
expressed in clear words by Imam Shaafe’ee, that Qivas, “is used in
the cases which are not dealt with by the Qur'an and Sunnah nor the
l[jma” ' In other words, Qiyas applies only when nothing is found in
Qur’an. Sunnah or [jma to solve any problem, and further, Qiyas can
in no case go against Qur'an, Sunnah or [jma, otherwise it will be ab

initio void.
QIYAS, ILJTIHAAD AND RAA'E

According to Imam Shaafe’ee, “Qiyas and Ijtihaad are two
terms for the same idea.” “ Raa’e is also used as a synonym of Qiyas,
but Raa’e in fact i1s “pure reasoning” while Qiyas has always a
limited meaning in as much as it is applied to a “particular method of
reasoning” which ought to be applied to the other sources of Figah
also. ° In fact Qiyas is always to remain within the limits of Qur’an,
Sunnah and Ijma, because it has to extend the law laid down by any
of these there and not to lay down any new law itself.

e e e ee e - —————— - - 1.
Risalah, p. 65 ; Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 266

2. Risalah, p. 60.
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KINDS OF QIYAS
Qivas is of two kinds, viz., Jali (evident) or Khafi (hidden)

An example of Qiyas—e—Jali is as follows : wine is forbidden
in the Qur'an under the word “Khamu”, which literally means
anything intoxicating ; it is therefore evident that opium and all
intoxicating things are forbidden.

Qiyas—e—Khafi is seen in the following example : In the
Hadees it is enjoined that one goat in forty must be given by way of
Zakaat. To some poor persons the money may be more acceptable ;
therefore, the value of the goat may be given instead of the goat. '

CONDITIONS OF QIYAS
Conditions of Qiyas relate to “Hukm”, “Asl” and “Fara’ ™.

The conditions relating to “Hukm™ are as follows :
(1) the precept or practice upon which it is based must be of
‘Aam” (Common) and not “Khaas" (special ) application.

Thus the Hadees saying, “if Khuzimah testifies for any one,
that 1s sufficient” has no general application, and therefore by Qiyas
it cannot be applied to any other person.

(2) the “Illat” (Cause) of it must be known and understand.

Thus, since the reason of fixing a particular ratios of Zakaat,
or shares in inheritance, or Hudood, is not ascertainable, these cannot
be extended to similar cases by Qiyas ;

(3) 1t must be based upon either Qur’an or Sunnah or [jma ;

(4} it must not be ;.umIary to anything declared elsewhere in the
e e L
Dichmm}' of Islam, le“ T.P. Hughes, p. 482
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Qur’an or Sunnah. or, in other words, it should not involve a change
in the law embodied in the Qur’an or Sunnah ; and

(5) 1t should not be a case of exception, e.g. eating or drinking due
to forget fulness does not break the Fast. '

The conditions relating to *Asl” are as follows :

(1) the argument of the “Hukm” of *Asl™” should not also imply the
“Hukm” of the “Fara’ ™ otherwise the "Hukm” will be proved by
the “Hukm" and there will remain no need or Qiyas ;

(2) the “Hukm” of “Asl” should not be “Fara” * of some other “Asl”
, but it should be an independent “Hukm™ in itself. But if instead
of the “Hukm” the “Asl” is itself the “Fara’ ™ of some other
“Asl”, and the ‘Illat is common to both the “Asl”, then Qiyas
will be permissible.

The conditions relating to “Fara’ " are as follows :

(1) “Illat of “Fara® ™ and “Asl” should be the same, though there
may be difference in the degree, strength or weakness ;

(2) the “Hukm” of the “Asl” should not change in the “Fara’ ”;

(3) the “Hukm” of “Fara’ ™ should not precede the “Hukm” of ** Asl”

‘ILLAT (EFFECTIVE CAUSE)

‘Illat is defined as “Mu’amif” i.e. same thing which makes
known, or as * *Alaamat™ 1.e. a sign, or as “Mu’assir” 1.e. something
which brings into existence.

Sadrush Shari’ah prefers first definition as by °‘Illat the
applicability of the law of a text to a ease not covered by its language
becomes known. According to him the second definition is included
in the first one; nndasreg,ardsﬂletlmdﬂne he
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objects to it saying that it is the law — giver who brings the law into
existence and not the "Mlat.

In other words, °'lllat may be defined as the fact,
circumstance, or consideration which the law—giver has in regard in
laying down the law in a text. '

When the °'Illat or effective cause of a text has been
determined, the junst is in a position by “Ta’leel”, or reasoning
based on that *[llat, to apply the law of the text in a case in which the
same "[llat is present.

According to the Sunmi scholars, the law-giver has in view a
certain “Hikmat" "or “*Maslehat™ or policy, the purpose of which is
to promote the welfare of men by securing an advantage or averting
an imjury, and so far as the 'lllat for a law advances that policy it is
“Munaasib” or proper.

HIKMAT (POLICY )

The “Hikmat™ or policy of the law is either religious or
secular. The religious policy 18 the *Riyazun Nafs” 1.e. discipline of
the soul and *Tehzeeb-ul-Akhlaaq” 1.e. improvement of the morals.
The secular policy is to safeguard the life, property, generation,
reputation. religion and knowledge. These are known as the
“Zaroorat” or primary objects. Then there are the “Haajat” i.e. wants
which are secondary objects. Lastly are the “Tehseen” i.e. objects
relating to dignity of man. :

There are. however, grades in both the religious as well as
the secular objects, and no hard and fast line can be drawn between
the primary and secondary objects, and therefore the law in certain
cases 1s promoted by the consideration of what 1s fit and proper in
the given circumstances. In other words, the absolute necessity has
precedence over all other considerations. Instances of it are
contained in the so many exceptions allowed by the Shan'ah in the
performance of Salaat. (prayer) . Som (Fast) and Halj.

1. Muhammadan Jurisprudence, by Abdur Rahim, p. 146.
2. Tauzeeh, p. 318 ; Aayaat-ul-Bayyanaat, p. 96; Mukhtasar, Vol. IT , p. 240
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"ILLAT, SABAB, SHART AND "ALAAMAT

“’Illat " is that * "Aanz " (symptom) which creates
“Taghayyur” (change) in the “Wasf" (quality ) of"Mahl”
(Object). Thus, disease is known as * "Aariz " because it creates
“Taghayyur” in the “Wasf” 1.e. health of the “Mahl™ 1.e. man.

According to the jurists, when “Hukm” or law is provided in
any * "Aariz " when it is found, the * *Aarnz " i1s known as the *
Mlat”. '

“Sabab™ means the way leading to the purpose. According to
the jurists, the way by which one arnves at a "Hukm” or law is
known as the “Sabab”. * But the “way” and “to walk on the way" are
two different things. Thus, although the “way" leads to the purpose,
but the purpose can be achieved only when one “walks on the way”,
and therefore “to walk” on the “way” is the ** *Illat . In other words,
the “way"” leading to a “Hukm” is the “Sabab™ and the act “to walk”
on the “way” to armrive at the “Hukm” is the  *Illat .

“Shart™ means the condition on which the existence of
anything depends. According to the jurists, the thing on the existence
of which depends the existence of the “Hukm” is known as the
“Sh El't“_ 4

But the “existence” of “Hukm” and the “proof” of “Hukm" are
two different things. The former relates to the “Shart™ and the latter
relates to the ** *Mllat * of the “Hukm",

According to the jurists, “Hukm"” relates to its “Sabab”, is
proved by its ™ "Illat *, and exists onthe existence ofits “Shan”. -

* *Alaamat™ means a sign. According to the jurists, the thing
which serves as a sign for the existence of a “Hukm" is known as
"Alaamat™. It neither relates to the “existence™ nor “proof” of the
“Hukm”. °
1. Al-Tagreer Wal Tehbeer, Vol. IIT ,p. 141. 2. Husaami, p. 129

3. Usulush Shashi, p. 96 4. Kitab-ut-Tehqgeeqp. 274
5. Usulush Shashi. p. 96 6. Kitab-ut-Tehqgeeq, p. 279
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To put all the four together. “Sabab” is the way to reach the
“Hukm”, * *Alaamat " is the sign of the existence of the “Hukm" ,
“Shart™ is the one on which the existence of the “Hukm” depends,
and * "Illat " is that on which is based the proof of the “Hukm”.

‘ILLAT AND SABAB

(1) If 'Mlat and Sabab both are present, the “Hukm" will relate to
the “[llat and not to the Sabab, unless it is difficult to relate the
“Hukm” to *Nlat.

(2) When Sabab proves “Illat, it is in the sense of ‘Illat and is known
as ™ "Mlat-ul-"Tllat ™.

(3) Sabab can be in place of “[llat when it i1s difficult to know the
‘Mlat.

(4) Sometimes that which is not actually the Sabab is also said to be
the Sabab, e.g., oath is generally said to be the Sabab of ransom
although actually the breaking of the oath is the Sabab of
ransom. '

"ILLAT AND SHART

Shart is of five kinds, viz.,

(1) *Sharte Mehz" as already explained above ;

(2) Shart in the sense of ‘Illat — it is when the ‘Ilat to which the
“Hukm” can be related 1s not present |

(3) “Sharte [smi” — when there are two conditions for a “Hukm™ out
of which the first one is not present,

(4) Shart which is taken as the Sabab ;

(5) Shart in the sense of *Alaamat. *

“ILLAT " AND * HIKMAT "

“Hikmat” underlies all the “Ahkaam”™ or Commands 1ssued
by the Law — giver 1.e. Allah the Almighty from the very beginnng.
It 1s, however, concealed or hidden, but the rules and regulations as
well as the limatations lead to it and are also the means to achieve it.
1. Kitab-ut-Tehqgeeq, Qivas 2. ibid
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* 'Mllat " is deduced through reasoning from the “Hikmat" of
the rules and regulations as well as the limitations. Thus it
necessarily exists with the “Hikmat™ and serves as the basis for the
“Hukm” by rational understanding. But since “Hikmat™ is something
hidden, it cannot serve as a basis for “Qiyas”. The basis of “Qiyas”
will always be the “ *Illat ™ which will also be the basis of “Hukm”. '

* 'Mlat ™ and not “Hikmat™ is therefore the basis for the
“Hukm”. If “Hikmat” is made the basis for the “Hukm”, there will
arise difficulties in many commands of the Shari’ah as for example,
the exceptions in Salaat and Som for a traveller are to remove the
hardships which also come within the “Hikmat™, but the basis for
these exceptions 1s actually not the “Hikmat™ because hardships in
Salaat and Som are also faced by those at home. The basis of these
exceptions is actually the * “Illat  i.e. the journey and therefore all
those in journey can avail these exceptions. Those at home, inspite of
facing the hardships, are not allowed to avail such exceptions.

“ILLAT * AND “ AQL ”

Since * ‘Illat * forms the basis for “Hukm", the basis for “
"Ilat ™ must always be “ "Aql ™ or intellect, so that the “Hukm”
deduced by it may be understandable in terms of reason. According
to the scholars, therefore, “it 1s necessary that "Illat of a Hukm must
be such that it may be known by the people ; its reason must not be
hidden :; and distinction between its existence and knowledge be
possible.” *

WHAT THINGS FORM THE "ILLAT

The following things form the °Illat : (1) the links or the
means ; (2) the ways or the mamners ; (3) closeness with the
‘Hikmat’, ‘Maslehat” or policy ; and (4 ) its necessity for it.

1. Hujjatullahil Baaligha, Baab al-Farq Bainul Masaleh Wal Shara’e.
2. Hujjatillahil Baaligha, Baab Israrul Hukm Wal “Tllat.
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When more than one of these things are present, the one
preferable on solid reasons will be made the 'Mlat. As for example,
hardships of summer and winter could also be the ‘Illat for the
exceptions in respect of Salaat and Som. but since determination of
their himitations 1s not practically possible, they were not made the
"Illat for the exceptions allowed in respect of Salaat and Som for a
traveller or a patient.

HOW "ILLAT IS FORMED

‘Mlat is formed on basis of (1) the condition of man ; or {2)
the condition of the thing upon which the man acts,

(1) As regards man, the condition that forms the “[lat 1s
either (a) inherent ; or (b} accidental.

Thus, for instance, in Salaat, Som and Zakaat, the conditions of
being major and sane are those which are inherent, and the
conditions of time, month and mimmum assets are those which are
accidental.

(2) As regards the thing also, the condition that forms the
*Illat is either (a) inherent ; or (b) accidental

Thus, for instance, in case of mntoxicants the condition of
intoxication is inherent ; and in case of theft the condition of stealing
1s accidental.

Sometimes more than one conditions of the thing are combined
together, e.g. a married adulterer is to be stoned to death, and an
unmarned adulterer is to be flogged.

Sometimes the conditions of man and thing both are combined
together, e.g.. gold and silk are prolibited for the men but not for the
women of the Ummah.
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HOW "ILLAT IS ASCERTAINED

‘Illat is ascertained from Qur’an and Sunnah, Ijma, as well
as through Ijtihaad.

[ 'TLLAT ASCERTAINED FROM QUR’AN AND SUNNAH

In the Qur'an and Sunnah, the *Illat is given (a) “Sarahatan”,
1.e. 1n express terms, as well as (b) “Isharatan”, i.e. by indication.

(a) As regards mention of the ‘Illat in express terms, the
position is as follows :

(1) Sometimes it is expressed in more than one words. e g.,
in verse 58 of chapter 24 (Neoor) of the Holy Qur'an, it is said, “O
you who believe, let those whom your night hands possess and those
of you who have not attained puberty ask permission of you three
times : before the moming prayer, and when you put off youn clothes
for the heat of noon. and after the night prayer. These are three times
of privacy for you ; besides these it i1s no sin for you nor for them -
some of you go round about (waiting ) upon others.” In this verse, the
‘Illat for not seeking permission besides the three times mentioned is
expressed in the words “some of you go round about (waiting) upon
others.”

Similarly, in a Hadees the Holy Prophet declared the water
from which a eat, drinks as pure and, by way of its ‘[llat, said that
“the cat frequently visits the houses.”

(2) Sometimes it is expressed in one word, e.g., in verse 7
chapter 59 (Hashr) of the Holy Qur’an, viz.,

the ‘Illat for distribution of the “Fai”, i.e. propernty acqured without
war, 1s given by the word “Kar” meaning “as that.”

Or. in the Hadees :
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the “Illat is given by the word “Le Ajl”,or, in another Hadees :
the ‘Illat is given by the word “[zn".

(3) Sometimes it is expressed by a single letter, e.g., in verse
1 of chapter 14 (fbrahim) of the Holy Qur'an, viz.,

the “Illat is given by the letter “L".
Or, in the Hadees :

the “[llat is given by the letter “F”

Here it may also be noted that the letter “F" comes in respect
of “Wasf" (quality) as in the above mentioned Hadees, as well as in
respect of “Hukm” (command) as in the verse :

i.e. and (as for) the men and the women addicted to theft, cut off
their hands (Maa ‘idah, 5:38)

(4) Sometimes it is expressed by a composite word, like “La
"Allata”, “Kaza”, “Inna”, etc., e.g., in verse 53 of chapter 12 (Yusuf)
of the Holy Qur’an, viz.,

the “Illat is expressed by the composite word “Inna.”

(b) As regards the mention of the *Illat by indication. there
are many ways of it as follows :
(1) by the use of the letter “F", whether relating to “Hukm”
or “Wasf” when both are mentioned, may it be in the words of the
“Shaare™ (Law — giver) or the “Raavi” (narrator)

Thus 1n the Hadees :

the indication by “F" is in respect of the “Wasf" in the words of
“Shaare™; and in the statement : the indication by
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“F" 18 1n respect of “Wasf" in the words of “Raawvi”.
Similarly, in the verse :

the indication by “F” is in respect of the “Hukm” in the Words of
“Shaare™; and in the statement : the indication by
“F" 1s in respect of the “Hukm” in the words of “Raawi”.

(2) Ifa*Wasf” of a person was known to the Holy Prophet ,
and on basis of it the Holy Prophet issued a command, the “Wasf”
was the “Illat of the command by indication. As for instance, a man
came to the Holy Prophet and stated that he cohabited with his wife
during the Fast. The Holy Prophet commanded him
1.e. set free a slave, In this the °Illat of the command was the
cohabitation with the wife during the Fast.

(3) If distinction 1s made between two commands on account
of a “Wasf’, the “Wasf" will be the ‘Illat of the command by
indication, e.g.,

i.e. two shares for the rider and one for the one on foot. In this the
distinction is on account of the “Wasf” of riding, and it is therefore
the *Illat of the command.

(4) If one out of the two commands or things is mentioned,
the one not mentioned will be the 'Illat by indication eg.,
1.e. the murderer does not inherit. In this, murder, which 18 not
mentioned, is the °[llat of depriving from inheritance.

(5) When two commands are distinguished by a word of
exception, the word of exception will be the indication of the '[llat,

e.g.

i.e. and if you divorce them before you have touched them and you
have appointed for them a portion, (pay) half of what you have
appointed unless they forego (Bagarah, 2:237)
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In this “Ya’'foona™ 1.e. forego is the "Illat of defeating the
dower and 1t is indicated by the word *'llla” which is the word of
exception.

(6) The maximum limit of a command also indicates its
‘Mlat, e.g.,

1.e. 8o keep aloof from women during menstrual discharge and go not
near them until they are clean (Bagarah, 2:222)

In this the “Illat of the command “so keep aloof” is indicated
by the impurity of “menstrual discharge”.

(7) The statement is made in the form of a condition by
which the distinction is understood, e g.,

1.e. the condition of equality 1s when the things are of the same “Jins”
(kind). If the “Jinse” is different, sell as you like.

In this the '[lat of the permission to sell is indicated by the
different nature of the “Jinse".

(8) The word “Laakin™ (but) is mentioned to indicate
distinction, e.g.,

i.e. Allah will not call you to account for that which is vain in your
oaths, but He will call you to account for the making of deliberate

oaths {Maa idah, 5.89).

In this the making of deliberate oaths indicates the 'Illat for
calling to account.

(9) Any “Wasf” of a thing which if not taken to be the "Illat,
its mentioning becomes meamngless, e.g.,

1.e. (the Holy Prophet asked) does dates become less 1n weight on
becoming dry? (People) said : Yes. (The Holy Prophet ) said : then
(in such condition) it 1s not permissible (to sell it).
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In this the dryness of the dates indicates the ’Illat of the
commangd.

(10) Sometimes the reason for the doubt also gives the
indication towards the 'Mlat e.g., once 'Umar asked the Holy
Prophet : does Fast become defective by kissing ? The Holy Prophet
said : will water taken in the mouth for rinsing and thrown out
without letting it go inside the threat will break the Fast ? Will you
be said to have drunk the water ?

In this the reason for the doubt is kissing. In the answer
another instance of the reason for the doubt, i.e., taking water in the
mouth for rinsing 1s referred to. The idea is that if taking of water in
the mouth for rinsing which is otherwise also the act preceding
drinking of the water does not break the Fast, the kissing which is the
act preceding sexunal intercourse also does not break the Fast.

(11) The “Wasf” which is mentioned with the Command
indicates "Illat of that Command, e.g.,

i.e. the Qazi should not give the decision while angry.

In this the anger indicates the "[llat of prohibiting the giving
of decision by the Qazi.

(12) 'Illat is also indicated by prohibiting anything coming in
the way of obedience to any Command, e g.,

1.e. hasten towards the remembrance of Allah and leave off business
(Jumu'ah, 62:9)

In this the ’Illat is indicated by the business which comes in
the way of the remembrance of Allah. Such an °Illat is known as
“Taqwivat-e-Wajib." '

1. Tauzeeh Talweeh, Sharhe Musallamus Suboot, Minhajul Usul, Kitab-ar-Raabe,
Fil Qivas ; Figah-e-Islami Ka Taareekhi Pas Manzar, ibid, p. 152.
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IL. "ILLAT ASCERTAINED FROM LIMA

"[lat is also ascertained from the Ijma. Thus, for instance, by
[jma it is settled that in the inheritance the real brother will have
preference ever the brother from the same father but different
mother. Such 'Mlat is known as “Imtizaj-un- Nasabain.” Similarly,
in the statement that the guardian of a minor is his or her father, the
"Illat 1s “Sighr Sini” or minonty.
I "ILLAT ASCERTAINED FROM IJTIHAAD

According to the scholars,, '[llat 1s ascertained from Ijtihaad
in the following ways :

(1) By “Munaasibat”

In this connection the following principles laid down by the
Jurists are to be kept in view :

(a) all “Ausaaf” (qualifications) of a “Nass” do not
affect the “Hukm” ;

(b) all *Ausaaf” of a “Nass” do not form the "Illat;

(¢) mno*“Wasf” can be made ’Illat without reason ;

(2) By “Tarad Wa ‘Aks"

In this the “Hukm™ goes with the “Wasf’. If “Wasf’
changes, the "Hukm™ also changes, e.g., the extract of grapes is
“Halaal” until intoxication does not appear in it. As soon as
intoxication appears in it, it becomes “Haraam”.

The system of “Tarad Wa Aks” i1s mostly extant with Imam
Shaafe’ee and Imam Ghazali. but not so much with Imam Abu
Hanifah.

(3) By “Shubha”

In this, “Wasf" has no obvious “Munaasibat”™ with the
“Hukm”. It 1s inferred from some other commands. For example, in
order to remove the impuniy Imam Shaafe’ee says :
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i.e. this purity is one which is intended for Salaat, therefore except
through water this purity is not permissible to be acquired through
any other flowing thing.

But that water is the only thing for “Taharat™ 1s not obvious
from the command relating to “Taharat™ for Salaat. It is actually
inferred from the commands relating to the touching of the Holy
Qur’an or “Tawaaf” round the Ka'bah in which water is mentioned
for acquiring “Taharat”. '

(4) By “Qiyasul Ishbah”

In this, the new problem has similarity with two “Asl” — one
as regards the “Hukm” and the other as regards the “Surat” (from).
Imam Shaafe’ee prefers the “Mushabihat Fil Hukm™ and Imam
Ahmad and Imam Abu Hanifah (according to one view) prefer the
“Mushabihat Fis Surat”. Accordingly, for a slain slave Imam
Shaafe’ee recommends the payment of his value which may be more
than his blood — wat, while Imam Ahmad and Imam Abun Hamfah
recommend the payment of his value only to the extent of the blood
— Wwit.

(5) By “Taqseem Wa Sibr”
{division and elimination)

In this, all those facts which can form the °Illat are separately
considered one by one, and while the one found to be fit is accepted
as the ’Illat the others are eliminated. This, however, depends upon
the discretion of the jurists as to which he accepts and which he
eliminates. Thus, for instances, the "Illat of guardianship in marnage,
according to Imam Shaafe’ee is virginity, while according to Imam
Abu Hanifah it is minornity, all other things are eliminated.

1. Minhajul Usul ; Al-Tagreer Wal Tehbeer, p. 200.



Ch. 4 Sources of Figah 157
(6) By “Tarad”

In this, the "Hukm” is ascertained from such a “Wasf" of
which the “Munasibat™ is not known from the "Hukm”, nor is it in
others except the one at hand, just like “Shubha”. The scholars,
however, do not treat this as authentic.

(7) By “Tanqgeeh-e-Manaat”

In this, the thing which makes the distinction between the
“Asl” ie. previously existing command and the “Fara’ " i.e. the new
problem is rejected by argument, and then what is “Mushtarak™ (i.e.
common) on basis of it both are united in the command. As for
instance, Imam Shaafe’ee does not give any weight to the fact
whether a man 1s killed by a blunt weapon or a sharp weapon.
According to him, the difference in the nature of weapon does not
form the 'Tllat. The murder itself is the "Illat.

In this connection, the scholars use two more terms, iz,
“Takhreej-e-Manaat” and “Tehgeeq-e-Manaat.”
According to the former, the *lllat of a command is
ascertained through the ways given above, e.g., if the "Illat of usury
is to be ascertained it will be considered whether it is “Kail”
(measurement), or “Zaa'iqah” (taste), or “Ghiza'iyat” (food) ; and
according to latter, the 'Illat so ascertained is to be proved in the new
problem, eg. if the ‘[lat of usury is ascertained as “Kail”
(measurement), this to be seen in what other thing his "[llat is found
so that these things may also be included among the things which are

hit by usury.
The scholars define *Takhreej-e-Manaat™ as follows :
i.e. to ascertain the * ’lllat-e-Mo’ayyinah™ or “Hukm” through

“Munasibat” and other above mentioned ways, by rational
understanding. '

1. Minhaj—ul-Usul . Kitab —al-Taase’ ., Tanqeeh-ul-Manaat
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The scholars also define the “Tehqeeq-e-Manaat™ as follows:

1.e. to prove the "[llat ascertained by agreement from *Nass™ or [jma in
the new problem in which the *Tllat is “Khafi” i.e. hidden.'

CONDITIONS GOVERNING "ILLAT
The scholars have fixed the following conditions for "Illat :

(1) It must have “Munaasibat”, meaning that it must imply the
“Hikmat or “Maslihat” which the Law-giver had in mind while
issuing the command ;

(2) It must be “Mo’een” i.e. obvious. For this reason, “Hikmat”
cannot be "Illat because it is hidden and not obvious ;

(3) For an existing “Hukm” the °Illat should not be non — existing,
although non-existing °[llat can be for the non - existing
“Hukm” ;

(4) It should not be “Qaasirah”, which means that due to the * Wasf”
of the *Asl” it should not be extendable to the “Fara’ ", e.g.. the
‘MMat of usury in gold and silver is “Samaniyat™ (valuation in
terms of money). Since excepting these two, inherently,
“Samaniyat” is not in anything else, therefore this 'Mlat does not
exist in anything else ;

If such 'Dlat is derived from Ijtihaad, there is difference of
opinion. But if it is ascertained from the “Nass”. then all agree that it
1s permissible
(5) °‘Illat must go with the “Hukm”, unless there is something

obstructing ;

(6) If 'Mlat does not exist, “Hukm” also does not exist. But
according to the junsts, this is not important, because some-
times “Hukm™ also contains more than one "Illats ,

(7) As against the "Mlat there should be no *Wasf” in the “Hukm”
which can intervene as ’[lat. If there be so, both will be made
the *Illat, but in case both become permanent,

1. Husulul Mamool Min “Omul Usul, p. 94 ; Fathul Mulhim, Mugaadimah, p. 89
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this condition will not apply and only one of them will be “[llat ;
(8) The argument of 'lllat should not be inclusive of “Fara® ",
because in that case the “Hukm” for “Fara’ ™ will be proved by
the argument itself and °[llat will become unnecessary. If,
however, there be some doubt in the inclusiveness of “Fara’ " in
the generality of the argument, the *“Illat will prove the “Fara’ ™,
;I'ha scholars, however, do not think this condition as necessary ;

(9) The ‘Illat must be acceptable to “Aql” i.e. intellect. *

KINDS OF "ILLAT

The scholars have given three kinds of ‘Illat, viz., (1) “Ismi”,
(2) “Ma’navi”, and (3) “Hukmi".

* 'Ilat-e-Ismi” is that which is coined for the “Hukm”
according to the Shari’ah or to which the "Hukm™ directly relates ;
"Illat-e-Ma'navi” is that which has its role in any manner in proving
the “Hukm” ; and * "Illat-e-Hukmi” is that by which the “Hukm” is
s0 proved as though it 1s joined with 1t.

Sometimes all the three, sometimes two, and sometimes only
one of them is present in the “Illat. When all the three are present, the
*Illat 18 known as the * *[llat-e-Taammah™.

The instance of the presence of all the three is the “Bai”
(sale); the instance of “Ismi” and “Ma’navi” is the “Bai Bil Khiyaar”
* and the instance of “Ismi” and “Hukmi” is the “Safar” (joumey) ;
the instance of “Ma’navi” and “Hukmu™ 1s the last portion of the
composite [lat which 1s effective and with which the “Hukm” 1s
joined, e.g. near relative slave on becoming owner becomes free ; the
instance of “Ismi” only is “Eijaab-e-Mu’allaq” ; the instance of
“Ma'navi” only is the first part of the composite ‘Illat which also
affects the “Hukm”, and the instance of “Hukm” only is the
condition on which the “Hukm™ deponds.’

1. Sharhe Musallamus Suboot, Le Behrul Uloom,

2. Tauzeeh wa Talweeh, Al-Qiyas Fil “Tllat.

3. Sale with the option of retumn to the purchaser

4. Kitab-ut-Tehqeeq, p. 226 ; Sharhe Musallamus Suboot, ibid, p. 542
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OBSTRUCTION FOR THE "ILLAT

All those things which obstruct the formation of '[lat are
known as the obstructions for the "Illat. They are as follows :

(1) That which does not allow formation of 'lllat, e.g., “freedom”
of a free man does not allow his sale ;

(2) That which stops the effect and completion of "[llat, e.g., the
sale of the slave of anybody else cannot be complete without
his permission ;

(3) That which stops the beginning of the “Hukm”, e.g. the right
of putting a condition by the seller stops the right of ownership
of the purchaser ;

(4) That which stops the completion of the “Hukm", e.g. the
condition of seeing before purchasing ;

(5) That which stops the “Hukm" becoming obligatory, e.g. the
right to reject the sale on finding out any defect in the goods. '

Section 5 OTHER SOURCES

So far we have dealt with the four basic sources of Figah,
viz., Qur'an, Sunnah, Ijma and Qiyas. As we have already stated, the
jurists have introduced eight other sources of Fiqah, viz., Istehsaan,
Istidlaal, Istaslah or Masaalehul Mwsalah, Opinions of men of
authority, Ta’amul, Urf, Previous Shari’ats and law of the State, but
since these sources are covered by the four basic sources, we will
now deal with them in brief.

1. ISTEHSAAN ( )

Istehsaan comes under Qiyas.

1. Sharhe Musallamus Suboot, Fil Mawane® ; Figah-e-Islami Ka Tareekln Pas
Manzar, ibid, p. 166.
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DEFINITION

Literally, Istihsan means “approving.” ' preferring, or
considering a thing to be good, * Technically it is also known as
“juristic preference” or “equity.” ’

It implies rejection of Qiyas and admission of the law of
expediency. * It is a “Khafi” or concealed Qiyas, a divergence from
“Jali” or externally obvious Qiyas to an inner and self — contained
decision. * It is the doctrine by which a jurist is enabled to get over a
deduction of analogy, either because it is opposed to Qur’an, Sunnah
or ljma, or is such that his better judgment does not approve of it. °
It is to give up one Qiyas which is weak and accept another Qiyas
which is stronger, ' or to give decision about any matter, ignoring
the already existing rulings about it on basis of better and stronger
reasons. ° It is to give up the obvious Qiyas and adopt that which is
in the best interest of the people. © It is to search for ease and act
upon wider principle. '’

INTRODUCTION

The doctrine of Istehsaan was introduced by the Hanafiah. It
was also approved by the Maalikiah and Hamballah, but Imam
Shaafe’ee opposed it fearing that in this way by going beyond the
methodically secure and generally recognised pnnciples of legal
interpretation, a loophole would be made for arbitrary decision. He
said, “Allah has not permitted any man since His Messenger to

preserﬁt views unless from knowledge that was complete before
him.” "'

Dictionary of Islam, by T.P. Hughes, p. 221.

Muhammadan Jurisprudence, by Abdur Rahim, p. 164 3. Ibid

Dictionary of Islam, ibid

Shorter Encyclopaedia of Islam, by Gibb and Kramers, p. 184.

Muhammadan Jurisprudence, by Abdur Rahim, p. 164

Kitab-ut-Tehqgeeq, [stehsaan.

Minhajul Usul, Istehsaan. 9. Al-Mabsoot, Fil Istehsaan 10. Ibid

1. Risalah, p. 70 ; Shorter Encyclopaedia, p. 185 ; Kitab-ul-Umm, Vol. VII, pp.
273-274

P NI B e
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INSTANCE OF ISTEHSAAN

It is a well — established principle of Qiyas that sale of a
thing not present at the time of sale is not permissible, ' and that its
profit also is not “Maal” or property in reality. * In the case of a
contract also, since there is sale of a non-existing thing and its profit
18 also not “Maal™ in reality, the decision on basis of Qiyas is that it
1s not permussible. But because contract 1s permissible by Qur’an,
Sunnah as well as [jma, and all these three are stronger than Qiyas,
therefore the jurists ignore the Qivas and permit the contract on basis
of Istehsaan.

SANCTION FOR ISTEHSAAN

Sanction for Istehsaan is contained in the Qur’an, Sunnah as
well as Tradition of the Sahabah (Companions of the Holy Prophet ).

As regards Qur'an, the following verses are cited in support
of Istehsaan :

i.e. Who listen to the Word, then follow the best of it (Zumar, 39:18)
, and

i.e. and enjoin your people to take hold of what is best thereof
(Aaraaf, 7:145), and

i.e. He has chosen you and has not laid upon you any hardship in
religion (Hqjj, 22:78), and

1. Mujallat-ul-Ehkaam-ush-Shara’eeyah, Art. 205
2. Imam Shaafe’ee treats such profit as real “Maal™ (Mabsoot, Vol. XI,p. 78
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1.e. Allah desires ease for you, and He desires not hardship for you
(Bagarah, 2:185), and

1.e. Allah imposes not on any soul a duty beyond its scope ( Bagarah,
2:286)

As regards Sunnah, the Holy Prophet has said :

i_e. your good religion is easy. '

While deputing Ali and Mu’aaz to Yemen, the Holy Prophet
admonished them saying :

1.e. make ease for the people and do not put them to hardship ; bring
them near and do not make them to keep away. -

As regards the tradition of the Sahabah, the following case
proves Istehsaan. A woman died leaving her husband, mother, two
real brothers and two uterine brothers * as legal heirs. According to
the law of inheritance, real brothers are residuaries and consanguine
brothers are sharers. Sharers are those who inherit first and that
which is left goes to the residuaries. On basis of Qiyas. after the
allocation of 1/2 to the husband, 1/6 to the mother and 1/3 to the
consanguine brothers, there is left nothing for the real brothers,
When this case came before Umar, he ignored the Qiyas and gave

shares to the real brothers along with the consanguine brothers
allotting them all the 1/3 . This was on account of Istehsaan.

1. Al-Mabsoot, Vol. X , Fil Istehsaan.
2. Mishkat-ul-Masabeeh, Baab Maa Alal Walayat Minat Tayassiar
3. brother from same mother but different father.
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IGNORING QIYAS-E-ZAAHIR

In ignoring the Qivas-e-Zaahir, Istehsaan proceeds on
“Nass”, “[jma”, “Zarooral” or Qiyas-e-Khafi.

As regards “Nass”, according to Qiyas-e-Zaahir, the sale of a
non-existing thing is not permissible, but since the Holy Prophet has
said :

1.e. whoever of you wants to enter into the sale of a non-existing
thing, let him fix the measurement of weight and time.

On basis of this, Qiyas is ignored and “Bai-e-Salam” is
allowed by way of Istehsaan.

As regards “Ijma”, according to Qiyas-e-Zaahir, the
transaction of paying the price for anything, say a pair of shoes, to
be prepared and delivered at a later date is not permissible because at
the time of transaction the thing i1s not in existing, but this 1s a
common practice among the people and it is a sort of [jma. therefore
on basis of Istehsaan it is valid.

As regards “Zaroorat” (need), according to Qiyas-e-Zaahir,
washing and squeezing of an impure article is necessary for its
purification, but since a solid article, say a plate or a cup, can be
washed but cannot be squeezed, therefore on basis of Istehsaan mere
washing of it will serve the purpose.

As regards “Qivas-e-Khafi”, according to Qiyas-e-Zaahir,
anything from which the animal which is Haraam eats up is also
Haraam, and since the animals having the paws are also Haraam. the
thing from which they eat up should also be Haraam, but that is not
so, and the argument is that the amumals having the paws do not eat
with their tongues. They eat with their beaks which is of bone and
has no saliva, and therefore on basis of Istehsaan 1t 1s said that the
things with the Haraam birds eat up and leave is permissible for
eating for the men.
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“ZAROORAT" AND “MASLEHAT”

In connection with “Zaroorat™ (need) it may also be noted
that it implies “Maslehat™ (policy) in order to promote the good and
eliminate the evil for the betterment and satisfaction of the human
life, spiritually, morally as well as physically.

“Maslehat” is either (1) “Zarooriah™ which relates to the
safeguard of religion, self, intellect, generation, and property ; or (2)
“Haajiah”, which relates to the welfare of life, viz., elimination of
imjury, getting rid of hardship, and overpowering of all dangerous
ways ; or (3) “Tehsimyah”, which relates to morals and high
standards of life.

As regards number (1), for safeguard of religion, Jihaad ; for
safeguard of life, Qisaas ; for safeguard of intellect, prohibition of
intoxicants ; for safegnard of generation, marnage; and for safegnard
of property, punishment for theft. have been provided.

As regards number (2), transactions of sale and purchase,
contracts of partnership, hire and rent, etc. have been provided.

As regards number (3). Commands relating to enjoining the
“Ma'roof” (permussible things) and avoiding the “Munkar”
(prohibited) have been issued.

IMPORTANCE OF ISTEHSAAN

Istehsaan i1s in reality a very important and most useful
doctrine approved by three out of the four leading junsts of Islam in
order to solve the problems arising in the day to day life of the ever
growing human civilization, and its need 1s much more in today’s
most ultra modern world rather than in any of the earlier periods of
the Islamic History, and although Imam Shaafe’ee, as also previously
stated, has opposed, rather force-fully rejected it, yet it is also a fact
that the Shaafe’ee scholars have also used Istehsaan for the purpose
of junistic deductions, and it appears that the opposition was only to
the extent of giving it an independent status, and therefore the
Shaafe’ee scholars
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have said :

1.e. the truth 1s, as stated by Ibne Haajib and also pointed by Aamdi,
that “Mukhtalif Feeh Istehsaan™ does not exist. '

But Istehsaan in fact is itself a Qiyas rather a better or
preferable Qiyas, and therefore like Qivyas it has always to remain
within the limits of Qurian, Sunnah and Ijma, and in no case to go
beyond or against them. It is not an independent source and perhaps
that was the reason that Imam Shaafe’ee opposed it on the ground
that it may give a free license to the jurist to by pass all the basic and
well — established sources and give decision according to his own

knowledge and understanding.

2. ISTISLAH OR MASAALEHUL MURSALAH

[stislah or Masaalehul Mursalah also comes under Qiyas.
DEFINITION

Juristic deduction merely on basis of “Zaroorat” (need) or
“Maslehat” (policy) is known as Istislah or Masaalehul Mursalah,
which are defined by the jurists as :

1.e. Masaalehul Mursalah are those which are neither proved nor
disproved by the Shan’ah, but they are in accordance with the
general “Masaleh,” 1.e. considerations of public good, and are
approved by the “Aql” i.e. intellect. °

1. Minhaj-ul-Usul, Isehsaan ; Figah-eIslami Ka Tareekhi Pas Manzar, ibid, p. 191
2. Al-Muwafiqaat, Vol. 1: Minhaj-ul-Usul.
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Imam Maalik was the pioneer of this doctrine, and Imanmul
Haramain also held a similar view. ' According to Maalik, when
Shari’at does not disclose the “Maslehat™ or any command,
deduction of law can be made on basis of public welfare. According
to this, “Maslehat™ is also a basis of Shari’at, and therefore when for
the public welfare no “Nass” is available, it itself can be made the
basis of juristic pronouncement, but it should be keeping in view the
intent of Shari’at as well as general welfare. *

CONDITIONS FOR ISTISLAH OR MASAALEHUL
MURSALAH

The conditions governing this doctrine are three, viz.,

(1) the problem should not be relating to “Ibadaat™ (prayers) but is
should be relating to “Mu’aamlaat™ (worldly affairs) which may
be settled by “Maslehat™ ;

(2) the “Maslehat-e-’ Aammah” (general welfare) should be
according to the “Rooh™ (spint) of Shari’at and not against the
“Dalaa’il-e-Shari’at, i.e. criterions laid down by the Shari’at ;
and

(3) the “Maslehat-e-’ Aammah™ (general welfare) should relate to the
“Zaroonyaai-e-Zindagi® (basic needs of life) and not the
“Haajivaat” (general affairs) or “Kamalivaat™ (comforts) of life.
The “Zarooriyaat” mean the safeguard of religion, life, intellect,
generation and property ; the “Haajaat” mean the general affairs
including financial requirements, etc., and “Kamaliyaat” mean the
articles of comforts, pomp and show, etc.

INSTANCES OF ISTISLAH OR MASAALEHUL MURSALAH

The following are some instances of this doctrine :

(1) to lay taxes on the wealthy persons for the purpose of defence
and safety of the country ;

1. Jaame'ul-Tawame’ ; Vol. IV, pp. 101-102 .
2. Al-E’tisaam, Vol, IT , pp. 95-116 ; Al-Mustasfa, Vol. I , pp. 139-144 ; Tabsirat-
ul-Ehkaam, Vol. II, p. 117.
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(2) to get back the property from the thief, may it be the same
which was stolen or some other property ;

(3) if the enemy uses the Muslim captives as a shield in the war,
then to kill Muslim captives also, although killing of the
Muslims is not generally permissible. But this should be
resorted to when no other alternative is available ;

(4) touse force on a person accused of theft to make him confess.

CRITICISM

The Hanafi jurists consider this doctrine to be too vague and
general to be useful in making legal deduction. ' Imam Ghazali
{ Shaafe’ee) approves this doctrine but not as a source of Figah, and
that too when its need is most necessary as well as sure. He thus
approves the Killing of Muslim captives used by the enemy as a
shield, but rejected the use of force on a person accused of theft on
basis of the Hadees in which it is said that to forgive a culpnt is
better than to punish an innocent .

THE LIMIT

As it is also clear form the definition of this doctrine by
Imam Maalik himself, it is to keep the spirit of Shan’at, which
means that it should always remain within the limits of Qur’'an
Sunnah and Ijma, and therefore even on basis of it no law can be
made in violation of these basic sources of Fiqah ; and further, as put
by Imam Ghazali, it should be adopted when there are cogent and
unequivocally defined considerations affecting the whole
community. Otherwise it 1s not allowed to use Istislah or Masaalehul
Mursalah. °

3. ISTIDLAAL ( )

[stidlaal also comes under Qiyas,

1. Mukhtasar, Vol. IT, pp. 281-289

2. AL-Mustasfa, ibid ; Jaama’ul Jawame’, Vol. IV, p. 102. For the Hadees, see
Tirmizi, Behaqgi and Jaame’us Sagheer

3. Mustasfa, Vol. 1, pp. 284-315 ;| Shorter Encyclopaedia of Islam, ibid, p. 185
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DEFINITION

The word “Istidlaal” in its ordinary significance means “the
inferring from a thing another thing.” The Hanafiah use this word
more or less in this sense in comnection with the rules of
interpretation, but according to the Maalikiah and Shaafe’eeyah,
“Istidlaal” is the name for a distinct method of juristic ratiocination,
not falling within the scope of interpretation or analogy. '

The word “Istidlaal™ has been derived from the word “Istidal,”
which means, “he searched for the “Daleel” (reasoning) and found it
out.” According to the jurists, however, it signifies :

i.e. such "Daleel” or reasoning which is neither available in the
*“Nass”, nor in the “Ijma”, nor in the “ Qiyas”. *

KINDS OF ISTIDLAAL
The classification of “Istidlaal” 1s twofold, viz..

(1) “Istidlaal Bil Qiyasul Mantaqi”, which means the acceptance of
the resulting proposition from the acceptance of two
propositions. As for example, it is accepted that sale is a
contract, and that every contract depends upon mutual consent,
therefore it is also to be accepted that sale depends upon mutual
consernt.

(2) “Istidlaal Ba Istishaab-ul-Haal”, which means the presumption
that a state of things, which has not been proved to have ceased,
still continues. The Shaafe’eeyah and the Hambaliyah as well as
the Shiah Imamiah * are mostly in favour of this “Istidlaal

1. Muhammadan Jurisprudence, ibid, p. 166

2. Jaama'ul Jawame® with Commentary, Vol. II, p. 258 ; Al-Ehkaam La Aamidi,
Vol.IIT, p. 119 ; Al-Mustasfa, Vol. I, p. 127 ; E*lamul Muge*een, Vol. I, p. 294

3. Kitab-ul-*Anaween-ul-Usul, Vol. II , p. 48.



170 Al-Figah Vol. I

“Istishaab” actually means “the seeking for a hnk" to
something which is known and certain. In other words, it means, “the
endeavour to link up a later set of circumstances with an earlier, and
i1s based on the assumption that the rules of Fiqah applicable to
certain conditions remain valid so long as it is not centain that these
conditions have altered.” '

It is of many types as follows :

(a) “Istishaab al-Bara'tul Asliyah”, which means that “in
reality there is no obligation on anybody.” In other
words, none is responsible for anything unless there is
present a “Daleel-e-Shar’ee” to prove any obligation *

(b) “Istishaab-ul-‘Umoom Ila Ann Yradda al-Takhsees"”,
which means that generality continues till any reason
for making it specific is available. In other words, the
command of a general “Nass” will remain general
unless by another “Nass™ it is applied to specific
Persons.

(c) “Istishaab an-Nass Ila Ann Yradda an-Naskh”, which
means that the command of “Nass™ will continue till it
is abrogated by another “Nass™ ;

(d) “Istishaab al-Wasf al-Saabit Shar'an Hatta Yusbito
Khilaafah Au Istishaab-ul-Maazi Bil Hall”, which means
that the condition which is proved according to Shari’at
is to be taken as it is unless change of the condition is
proved, or, in other words, to maintain the command of
the past in the present also. -

As an example of this type of Istishaab is the case of a man
who has disappeared, and whose whereabouts are not known. The
Shaafe’ee would treat him as living for all purposes of the law until
his death is proved, so that his estate will not be

1. Shorter Encyclopaedia of Islam, ibid, p. 187.

2. Kitab-ul-Ishbah Wan Nazaa'ir, by Suyufi, p. 39 , Kitab-ul-Ishbab, by Ibne
Nujaim, p. 23

3. Kitab-ul-Ishbah wan Nazaa‘ir, by Suyuti. p. 37 ; Kitab-ul-Ishbah, wan Nazaa'ir, by
Nuyjaim, p. 23 ; Al-Jaame’ andits commentary Al-Munaafe’ | p. 33.
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distributed among his heirs, and he will be allotted his share in the
estate of a person from whom he is entitled to inherit, and who
happens to die during his disappearance. The Hanafees say that the
presumption that a particular state of things continues until the
contrary is proved is valid only to the extent it serves to protect his
existing rights, but not for establishing or creating new rights, which
means that he will not be entitled to inherit from the man who has died
during the period of his disappearance. '

(e) “Istishaab al-Magloob Au Istishaab-ul-Haal Fil Maazi”,
which means to maintain the present as the past. In
other words, any tradition found to be existing or not
existing in the present will also be presumed to be
existing or not existing in the past, unless the contrary
is proved. But such Istishaab i1s not a preferable
[stishaab. *

It may also be noted that Istidlaal as a method of juristic
deduction includes all forms of ratiocination which do not fall within
the scope of analogical deduction.Qazi Wadood himself says that the
Hanafi doctrine of Istehsaan or juristic equity, as well as the Maaliki
doctrine of public good are covered by Istidlaal,

4. PREVIOUS SHARI'ATS ( )
Previous Shari’ats come under Qur’an and Sunnah.

As regards the previous Shari’ats as a source of Figah, the
jurists are of three different views,

According to one view, the laws revealed to the previous
nations are binding on the Muslims, except such of them which have
been abrogated by the Islamic Shari’at. They rely upon the following
authorities :

1. Muhammadan Jurisprudence, ibid, pp. 167-168 . Shorter Encyclopaedia of Idam,
ibid, p. 187.

2. Al-Ibhaaj, commentary of Al-Minhaaj, by Subki, Vol. IIL pp. 111-112.

3. Mukhtasar, Vol. I, p. 281 ; Muhammadan Jurisprudence, ibid, p. 168
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(1) In the Holy Qur’an, after the mention of the Prophets and
Shan’at. it is said :

1.e. these are they whom Allah gwded, so follow their gmdance
(An ' aam, 6:90)

The word “Huda” used in this verse has been defined by the
learned scholars to mean :

i.e. “Huda" includes “Eiman” as well as “Shara’e"”, because guidance
relates to all, and therefore to follow their (i.e. of the Prophets)
Shari’ats is “ Wajib” (obligatory). '

(2) Inanother verse it 1s said :

1.e. He has made plain to you the religion which He enjoined upon
Noah, and which We have revealed to you, and which We enjoined
on Abraham and Moses and Jesus — to establish religion and not to
be divided therein (Shwra, 42:13).

(3) Inyet another verse 1t 1s said !

1. Al-Taqreer Wal-Tehbeer
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i.e. then We revealed to you : Follow the Faith of Abraham, the
Upright One, and he was not of the polytheists (Nahl 16:123)

(4) As regards the Sunnah of the Holy Prophet, according to
one report, when there was no command revealed in respect of any
matter, the Holy Prophet liked to act upon the ways of the People of
the Book,

Not only this, but according to Imam Ahmad bin Hambal :

ie. in Islam the good things of the Days of Ignorance were being
acted upon. '

On account of this, the Muhaddassen said :

ie. to act upon the previous Shari’ats is necessary unless it is
prohibited by the revelation from Allah. *

The second view is that the previous Shan’ats have no
longer any authonty. In this connection, the following incidents are
relied upon.

When *Umar wanted to note down something from the Jews,
the Holy Prophet said :

1.e. are you unsatisfied as the Jews being unsatisfied tumed towards
other side. | have brought to you clear and mamfest Shan’at. Had
Moses been alive, he would have no option except to follow me. °

1. Musnad Imam Ahmad bin Hambal, Vol. III, 2. Aini, Vol. Il
3. Mishkat-ul-Masabeeh, Kitab-ul-Fiman, Baab E*thsaam Bil Kitab Wal Sunnah,
No. 167736
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Similarly, when once 'Umar brought some pages of the
Torah and started reading them, the face of the Holy Prophet tumed
red by anger. When "Umar looked at the face of the Holy Prophet, he

said :

1.e. I seek refuge in Allah form the wrath of Allah and His
Messenger. We are pleased with Allah being our “Rabb”, Islam
being our “Deen”, and Muhammad (peace be upon him) being our
Prophet. '

Then the Holy Prophet said :

i.e. by Him in Whose Hands is the Life of Muhammad. had Moses
appeared and you leaving me followed him, you would have gone
astray from the Straight Path, and had he been alive and reached the
period of my Prophethood, he would have also followed me. *

The third view is that of the Hanafiah that only such laws of
the previously revealed religions are binding which have been
mentioned in the Qur'an without disapproval. This restriction,
according to the jurists 1s necessary because the previous religions
have not been cormrectly transmitted to us, and have undergone
considerable corruption. -

1. Mishkat-ul-Masabeeh, ibid, No. 183/52 2. Mishkat-ul-Masabeeh, ibid,
3. Muhammadan Jurisprudence, ibid, p. 70
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5. TA’AAMUL ( )
Ta'aamul comes under [jma

Ta’aamul means the usual or general agreed practice of the
Sahabah (Companions) of the Holy Prophet. The jurists have
included it in the Sunnah and used it as a source of Figah.

Ta aamul has its sanction 1n Qur’an as well as Sunnah.

As regards Qur’an, it says :

i.e. and the foremost, the first of the Emigrants and the Helpers, and
those who followed them in goodness—Allah is well-pleased with
them and they are well—pleased with Him (Taubah, 9:100)

In this verse the phrase “Radiyallaho ‘Anhum Wa Radu
"Anho” is the greatest testimony of the fact that the usual or general
agreed practice of the Sahabah has the Great Pleasure of Allah and
therefore it is also an authentic source of Figah and jurists have
rightly declared it as such.

Asregards Sunnah, the Holy Prophet has said :

i.e. in the Ummats of all Prophets sent before me there were their
Companions and Helpers who used to hold up their Sunnah and
follow their commands. '

1. Mishkat-ul-Masabech, ibid, No. 149/18
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The Holy Prophet has also said :

i.e. you hold up my Sunnah and the Sunnah of my rightly guided
Caliphs, strictly adhere to it, and seek gnidance from it. '

By another Hadees * the Holy Prophet indicated that the way
on which he and his Sahabah are is the only nght way, which also
proves the anthenticity of the “Ta’aamul™ of Sahabah as a source of
Figah.

In fact the Sahabah of the Holy Prophet were the best people
of the Muslim Ummah. They were directly trained by the Holy
Prophet in all affairs — spiritnal as well as material — of the human
life. They were the perfect knowers as well as followers of Qur'an
and Sunnah. They were the first and the foremost torch — bearers of
Islam. They were the fountain — heads of Islamic learning. Their
lives were complete symbols of the Islamic faith and way of living.
They acquired theoretical as well as practical knowledge of Islam
from the Holy Prophet, maintained it and passed it on quite safe and
sound to the coming generations. To quote ’Abdullah ibne Mas™ud,
“these are the Companions of Muhammad (peace be upon him) who,
in piety of the heart, depth of knowledge, and frankness are the best
of the people of this Ummah. They were chosen by Allah for
company of His Prophet and to establish His religion. You should
know their superionty, follow their footsteps and hold fast, as far as
possible, to their pattem. These are the people who are on the
straight path.”

The view of the jurists as regards “Ta’aamul” 1s as follows :

1. Mishkat-ul-Masabeeh, ibid, No. 156/25.
2. Mishkat-ul-Masabeeh, ibid, No. 162/31
3. Mishkat-ul-Masabeeh, ibid, No. 182/51
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1.e. that which was generally extant among the Sahabah or that which
they had accepted, its following is “Wajib" (obligatory) ; and that
wherein they differed its following is not * Wajib” (obligatory). '

Thus is because the agreed view or practice of the Sahabah is
[jma superior to the Ijma of all other people and therefore it is
binding on the Muslims. Even the agreed view of the two first Calips
of the Holy Prophet. namely, Abu Bakr and "Umar, 1s an authority of
which the following is necessary. According to the jurists ;

1.e. everything on which the agreement of the “Shaikhain™ (1.e. Abu
Bakr and *Umar) is proved (is binding and) its following is “Wajib”
(Obligatory). *

6. OPINION OF MEN OF AUTHORITY

If based on Qiyas, it comes under Qiyas ; and if based on
Sama’, it comes under Hadees.

In this, the opinions, religious pronouncements, court or
arbitration decisions, govemment directions, etc., all are included.
But in order of mert come firstly the views of the Sahabah, and
secondly the views of the Taba'een, and thereafter the views or
directions of other ones.

As regards the Sahabah, the Holy Prophet has himself said :

1.e. my Companions are like the stars ; whoever of them you follow
you will get the guidance.

1. Tauzeeh Wa Talweeh Fee Taqgleed-us-Sahabi 2. Ihid.
2. Mishkat-ul-Masabeeh, Kitab-ul-Fitan, Baab Manaqgibis Sahabah, No. 5762/11
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The junsts give the following reasoning for accepting the
authority of the Sahabah in matters relating to Figah :

1.e. their views are mostly those which they heard from the Holy
Prophet. Even if they have done Ijtithaad, their opinion is more
correct because they have directly studied the context of the
“Nasoos”. They have precedence in religion. They have the blessings
of the company of the Holy Prophet. Their period was the “Khair-ul-
Quroon ;" 'and:

1.e. they have observed the revelation of the Holy Qur'an and the
secrets of the Shari’at : and

i.e. they know the occasion of the revelation (of Qur’an). °

As regards particularly the Figah, the junsts give more
weight to the views of those Sahabah who were more concerned with
it. According to them :

1.e. those Companions who passed their lives in the company (of the
Holy Prophet) and adopted the pattern of his excellent character, as
for example the rightly — guided Caliphs, the wives

1. Tauzech Wa Talweeh Fee Tagleed-us-Sahabi.

2. Noor-ul-Anwaar, Fee Tagleed-us-Sahabi 3. Husaami, p.6
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of the Holy Prophet, the devotees (1.e. Abdullah ibne Mas'ud,
Abdullah ibne Umar, Abdullah ibne Zubair, and Abdullah ibne
Abbas), Anas and Huzaifah and all those belonging to their group. '

As regards the opinions of the Sahabah, the jurists are of the
View .

1.e. the opinion of the Sahabah in which there 1s scope for Qiyas and
“Raa’e” is of the nature of Sunnah for the one who is not a Sahabi. *

This means that as regards such of their views in which there
1s no scope for Qiyas, their following 1s “Wajib” (obligatory) ; and as
regards the views in which Qiyas is possible, their following is not
“Wajib” and under changed circumstances the jurists can form their
own opinions. This is also the view of Imam Shaafe’ee. °

Next to Sahabah is the opinion of the Taaba’een. It is for
them that the Holy Qur’an says :

1.e. and those who followed them in goodness (Taubah, 9:100) ; and
the Holy Prophet had also said :

1.e. the best period of my Ummabh is that of mine, then that of those
after them, then those after them. *

1. Sharhe Muslim, p. 441. 2. Ihid p.471

3. Noor-ul-Anwaar, Fee Taqleed-us-Sahabi ; Tauzech Wa Talweeh, Fee Tagleed-us-
Sahabi

4. Mishkat-ul-Masabeeh, Kitab-ul-Fitan, Baab Managibis Sahabah, No, 5755/4
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On account of this high status of the Taaba'een. the jurists
also give weight to their opinions, but in comparison to the opinions
of the Sahabah. they sometimes prefer Qivas as against their
Opinions.

7. 'URF ( )
"Urf comes under Ijma.

"Urf (custom or usage) is a very old well-recognised source
of law which Islam also permitted in matters not provided by Qur’an
and Sunnah, or on which Qur'an and Sunnah were silent, provided
they were not against the Islamic Faith.

DEFINITION

"Urf means “practice of the general public in word or deed.”
It is also known as “Ta'aamul” or *’'Aadat.” According to the
scholars, “the general habit of the people in sale and purchase and
other worldly affairs 1s known as Ta’aamul.” As regards “’ Aadat”,
they say that, “all those things which are liked by good nature
(Tabee’at-e-Salimah), on being repeatedly done become the *Aadat
(habit).” ' Another word, viz., “Iste’maal” is also used in the same
sense, and it is said :

1.e. the usage of the people is an authority on which acting is
obligatory. *

SANCTION FROM QUR’AN AND SUNNAH

The Holy Qur’an says :

i.e. take to forgiveness, and enjoin Good and turn away from the
ignorant (daraqf, 7:199).

1. Al-Ishbah Wan Naza’ir, al-Qa’idatus Sadisaht-ul-Aaditah Mohkamata, by
Nujaim, p. 37

2. Mujallah, Art. 37 ; Al-Munaafe’, p. 308
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The word “'Urf” in this verse, according to the scholars,
mean and include all rational and good customs. '

The Holy Prophet has said :

i.e. you know well about your worldly affairs.
According to Abdullah ibne Mass ud,

1.e. whatever is treated as good by the Muslims is good with Allah also
. and whatever they treat as bad is bad with Allah also. °

THE JURISTS

According to the junsts

i.e. whatever is proved by ‘Urf is like the one proved by “Naas” * and

1.8 whale:?er is proved by 'Urf will be taken as proved by “Daleel-e-
Shar’ee”

The jurnists are of the view that i.e. 'Aadat is a
decisive thing. They say that :

i.e. decision should be given according to the custom or usage of the
time even though it be against the time of the primitive ones.

CONDITIONS

But custom or usage to have the force of law must be

. Sharhe Sair-e-Kabir, Vol. 1, p. 198

. Al-Ishbah Wan Naza’ir. Al-Qa’datus Sadisaht-ul-Aaditah Mohkamatah.

. Sharhe Sair-e-Kabir, Vol. 1, p. 115,

. Maymoo'ah Rasa’il Aabideen, p. 115 5. Radd-ul-Mukhtaar, Veol. II1, p. 408

Lo L bl



182 Al-Figah Vol.
generally prevalent. According to the jursts :

i.e. when usage increases and gains the field, then it will be taken as
authentic. ' In other words, the usage should become such a
“Kulliah” in which there is no “Takhalluf”, * and which is followed
in most of the circumstances and affairs. * It should be more often
practised than not. *

Thus practice of a few individuals or of a limited class of
men will not be recognised as custom or usage for the purpose of
law, nor will it be so recognised so long as it remains confined to a
particular locality, such as a village or a town, and has not become
extant in the country in which the question arises. ~ Further, it has
authority only so long as it prevails, so that the custom of one age
has no force in another age.

The custom which is prevailing since long and is also in
vogue at the time when the question anses will be binding, but not
the one introduced subsequent to the arising of the question. ’

If any of the parties to a transaction puts any condition which
1s against a custom, then the condition will prevaill and not the
custom, because custom is itself a “Zimm™ condition and it becomes
ineffective against an specific condition. °

Custom should not be against a clear command of the jurists,
nor against a clear “Naas” of Shari’at unless the “Nass" is itself
based on a custom. Thus the custom which 1s against a “Daleel-e-
Shar’ee, or spirit of Shari’at, or its “Maslehat™ (policy), or its clear
command, will not be valid and binding. ” It should not be against a
clear text of Qur’an or Sunnah . °

1. Al-Ishbah Wan Naza’ir, Al-Behsus Saani Innama Tatabar-ul-*Aadat, p. 59

2. Al-Urf Wal *Aadat Fee Raa’e al-Fugaha 3. Ibid

4. Radd-ul-Mukhtaar, Vol. ITI , p. 408 5. Fath-ul-Qadeer, Vol. VI, p. 65
6. Radd-ul-Mukhtaar, ibid
-
8
9
1

. Al-Ishbah Wan Naza’ir, by Suyufi, p. 68 ; and by Nujaim, p. 40
. Falsafah-e- Shari“at-e-Islam, ibid, p. 304.

. Ibid, p. 305.

0. Muhammadan Junsprudence, ibid, p. 136
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If custom fulfills all these conditions, there is agreement of
the jurists that custom overrides Qiyas 1.e. analogical deduction, and
such a custom has played great part. Especially during the time of the
Sahabah and their successors, in the growth of the Islamic law. The
Hanafiah include such custom under the principle of Istehsaan or
juristic preference. '

Apart from religious conditions as mentioned above. custom
should not be against reason or law of the parliament or the law
generally extant. It should be the one taken by the people as
obligatory or binding and should be prevalent since long,

8. LAW OF THE STATE ( )

The first and the foremost Law-giver in Islam is Allah the
Almighty Himself. He has laid down the basic and fundamental laws
for the human life in the Holy Qur'an in which He has also made
compulsory the obedience to His Messenger Muhammad (peace be
upon him) as well as the “Oolil Amr” among the Muslim, saying :

1.e. obey Allah and obey the Messenger and those in authority among
you(Nisa, 4:59); which means that the Messenger of Allah and, after
him, his successors, as rulers among the Muslim Ummah, also have
the anthority to lay down the laws needed for running the affairs of
the State as well the people in general.

With this authority the Messenger of Allah laid down, by his
word (Hadees) and deed (Sunnah), vanous rules and regulations
required for the explanation as well as enforcement of the Law of
Qur’an and also for govemning the public as well as the private life of
the people in general. All these rules and regulation are known, in one
word, as Sunnah of the Messenger of Allah.

1. Muhammadan Jurisprudence, ibid, p. 136
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As the Holy Qur'an made compulsory the obedience to the
“Oolil Amr”, so also the Messenger of Allah declared it as such

saying:

1.e. whoever has obeyed me has obeyed Allah ; and whoever has
disobeyed me has disobeyed Allah ; and whoever has obeyed the
Ameer has obeved me, and whoever has disobeyed the Ameer has
disobeyed me. Listen and obey even though a Negro slave is made a
ruler over you whose head be black like Maqnaa. Whoever comes to
know any evil in the Ameer should keep patience because whoever
disobeys the Ameer even in the least and dies he dies the death of
Jahiliah. Behold, on whomsoever an Ameer is appointed and he sees
any disobedience to Allah in him he should think it bad in his heart
but do not withdraw his hand form obedience to him. '

On basis of these sanctions, from Qu’an and Sunnah. there
1s Ijma of the jurists on the point that the man in authority has also
the authority to lay down the laws for running the administration of
the State as well as general affairs of the people. With this authority
when the Caliphs and the rulers of the Islamic State, afier the
Messenger of Allah. did not find anything in the Qur'an and Sunnah
to deal with the new problems coming before them concerning the
State and the people, they themselves, with the concurrence of the
leaned ones, framed and enforced the laws, relating particularly to
the administration of
1. Mishkat-ul-Masabeeh, Kitab-ul-Amarat Wal Qaza, No. 3491/1.
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the State, as for example the establishment of offices and
departments, recovery of the taxes, police, jails and prisons, defence,
promotion of health and education, punishment of the culprits by
Ta'zeeraat, and all affairs governing the general welfare of the
people including the establishment of courts and appointment of
judges. In doing so they also took help from the laws of previous
nations and communities which were extant and were not opposed to
Qur'an and Sunnah. Thus the Sahabah in the countries they
conquerred, maintained their good laws in general dealings between
their people. Not only this but for sometimes even the languages
extant therein were also maintained, as for example in Iraq the
Persian, in Syria the Roman, and in Egypt the Qubtian languages
were continued till the rule of Abdul Malik when the Arabic
language was adopted as the only official language. Even Hazrat
"Umar allowed the Roman, Greek and Iramian laws relating to the
revenue to continue in Iraq, Syna and Egypt. The private laws of the
non-Muslims were also kept intact and made applicable to them. '
Similar was the condition in the Omayyid, Abbaside and Usmania
rule over the Islamic regions.

Now in many Islamic countries there are duly elected
Parliaments or Legislative Assemblies which frame the laws needed
for their countries which are enforced by their respective
govemments.

It may, however, be noted that in framing or adopting any
law it was fundamentally kept in view that it should not be against
Qur'an and Sunnah, and therefore if any law to be adopted was
found to be agamst Qur’an and Sunnah. it was properly modified and
brought within the spirit of Qur’an and Sunnah, as for an instance the
laws relating to marriage, sale and purchase. mortgage. rent or hire,
wills, judiciary, etc.

It is, however, totally wrong to say that Figah is based on the
Roman or Greek laws, as some onentalists say. Fiqah has its own
separate and unique foundation depending primanly on
1. Kitab-ul-Amwaal, p. 101.
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Qur'an and Sunnah and then on [jma and Qiyas and other subsidiary
sources which we have already discussed in detail — all reaming
basically within the four comers of Qur'an and Sunnah ; and if any
laws have been framed or adopted, they have been framed or adopted
keeping in view the spirit of Qur'an and Sunnah for the greater
benefit of the people. The adoption of laws in fact has been on basis
of the saying of the Messenger of Allah that :

1.e. good word is the lost property of the Mo’ min, therefore wherever
it is found, he is more entitled to take it back. '

Allama Shaatib says :

1.e. sources of Shari'at are of two kinds, viz., (1) those which relate
to “Nagl” and (2) those which relate to “Raa’e.” The former depend
upon Qur'an and Sunnah, and the latter depend upon Qiyas and
Istidlaal. But the real sources are only Qur’an and Sunnah. Qiyas and
Istidlaal are not sources merely because they are proved by “Aql”,
but because they are both proved from the former (i.e. Qur'an and
Sunnah). This is the reason for relying upon them. °

Thus basically the Holy Qur'an and Sunnah have been the
law of the Muslims and the Islamic State nght from the days of the
Holy Prophet, and all those laws which have been framed by the
Muslim rulers or adopted after necessary modifications

1. Figah-e-Islami Ka Taareekhi Pas Manzar, ibid, p. 235
2. Al-Muwafiqaat, Vol. III, Al-Mas alat-ul-Khamisah, p. 41.
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from other nations for goveming the worldly affairs have specifically
been kept within the limits of Qur’an and Sunnah.

As an instance of adoption by modification the laws which
were already extant, we may note that there were many ways of
marriage that were extant in the days of ignorance. Out of these the
Holy Prophet adopted the way of offer and acceptance as the only
valid way of marriage. Similarly, there were different modes of
transfer of ownership in the property e.g. sale, mortgage, gifi, etc,,
which were adopted and continued. As regards sale of goods also the
systems of Salam, Marabeha. Tauliah were extant, which were
adopted by necessary modifications. The system of giving the
agricultural lands to others on basis of the share in the produce,
making of the wills, administration of justice, etc., were also adopted
with necessary modifications.

Due to extensive conquests, the Sahabah came across many
laws of other nations that were extant in different countries, e.g., the
Roman law in Syna and Egypt, and Iraman law in Iraq, etc., which
they maintained to the extent they were permissible according to the
Islamic Shari’at in dealing with them, and permitting them to follow
their own laws in their personal matters.

Similarly, the subsequent Omayyid, Abbaside and Usmani
rulers framed new laws or adopted already existing laws with
necessary modifications. But in doing so they always kept the
following criteria before them :

(1) Instead of their personal views, they gave preference to
the Commands of Shari’at and norms of justice and equity ;

(2) They themselves were bound to follow the Commands
of Shari’at, because obedience to them (i.e. the rulers) was only in
deeds of nghteousness, as laid down in many Ahadees of the Holy
Prophet, e.g.,
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1.e. obedience (to the rulers) i1s only in good deeds ; ' and

1.e. listening to and obeying the ruler is obligatory for a Muslim,
whether he likes it or not, in respect of that command which is not
for sin : when it is for sin. there is neither listening “ nor obedience to
it ; and

1.e. there 18 no obedience for the servant of Allah in disobedience to
Allah. ’

Here it may also be noted that for the Shiahs obedience to the
Imam is “Farz” (compulsory) because according to them he is
“Ma’soom” (sinless), * while for the Sunnis obedience to the Ameer is
not “Farz” in acts of sin because he is not “Ma’soom”.

(3) They were also bound to seek and act according to the
advice of the learned ones, because Qur’an says :

1.e. and consult them in matters ; but when vou have determined, put
your trust in Allah (Aale Imran, 3:159) ; and

i.e. and whose affairs are (decided) by counsel among themselves
(Shura, 42:38)

In this connection it may also be noted that the Holy Prophet
himself used to seek advice of his Companions in many matters, and,
after him, his successors, particular Hazrat "Umar, ° used to decide
matters with the advice of other Companions. '

1. Mishkat-ul-Masabeeh, Kitab-ul-Amarat Wal Qaza, No. 3495/5

2. Mishkat-ul-Masabeeh, ibid, No. 3494/4

3. Mishkat-ul-Masabeeh, ibid, No. 3525/35

4. Al-Milal Wan Nahl, by Sherigtani, Vol. I, p. 151.

5. Al-Taame’ and its Sharhe Al-Munaafe’, p. 330 6. E’lam-ul-Muqe’een, Vol. 1,
70

7, péha:he *Aini of Bukhari, Vol. XXV, p. 78 ; Muslim, Vol. V, p. 157.




CHAPTER 5

DEVELOPMENT OF FIQAH
PRE-ISLAMIC PERIOD

In the pre-Islamic period the Arabs had no Constitution and
no settled form of government. The Arab population was divided in
tribes and each tribe was governed by its own elected chief who was
also assisted by a council of elders.

In Mecca city, however, the position was a bit different. Here
there was developing a tendency towards the formation of a
government. The tribes that were permanently settled here had the
custody of the Ka'bah, which was the center not only of worship but
also of social and political activities. The public offices were divided
among the twelve principal tribes whose chiefs were responsible to
fulfil the duties entrusted to them.

As regards decision of claims and disputes, first the plaintiff
was asked to produce the evidence. If he had no witnesses, and the
defendant denied the claim, he was asked to take the oath ; and if he
took the oath, he was absolved from the liability. Oath was held in
great reverence and in important matters it was administered at the
‘Hateem’ — a place adjacent to Ka'bah. The oath was generally of
*Habal’ — their principal deity, or of their ancestors, and at the end a
whip or sandals or a bow was thrown down indicating that a binding
oath was taken. '

As regards punishment for all crimes, it was retaliation
commutable to payment of the blood — wit or compensation for the
imjury. In case of murder of a member of higher family by a member
of a lower family, the retaliation was of two men for one, or a man
for a woman, or a freeman for a slave. ° In case of theft the right
hand of the accused was cut off. For the offence of adultery, the Jews
of Medinah used firstly to stone to death if the

1. Qustalani, (Calcutta Ed), Vol. VI, pp. 176, 182
2. Tafseer-e-Ahmadi, p. 57, by Mulla Jiwan
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accused was a poor, but subsequently they used to blacken the face
of the accused, rich or poor, after flogging him. '

As regards marital hife and patronage, the different modes in
vogue were (1) by offer and acceptance, (2) by a man asking his wife
to send for a man and have sexual relation with him till conception to
have a noble seed for his generation, (3) by the visit to a woman of
men, not more than ten in number, and have sexual relation with her,
and on conception and delivery the woman would declare the child
to be belonging to any one of them, and (4 ) by the visit to a woman
of any number of men and have sexual relation with her and after
conception and delivery the physiognomists were to decide the
patronage of the child.

The Arab also used to contract “Mut’a” or temporary
marriage during journey when they had to stay at any place for
sometime so that the woman could be a partner to him in bed and
also look after her belonging. °

In the regular form of marnage (vide No. 1 above), the
fixing of ‘Mehr’ (dower) for the wife was also in vogue, which was
sometimes also taken by the guardian of the wife, ~ unless the
marriage was a ‘Shighaar’” marriage, i.e. a cross marriage.
Unchastely on the part of the wife would disentitle her of the dower,
and therefore sometimes the husband used to make false charge of
adultery in order to get rid of his wife *

In marriage the woman had no option at all. It was the right
of her father, brother, cousin or any other male guardian to give her
in marriage, even by force, urrespective of the fact whether she was
old, young or minor, widow, divorcee or virgin. The widows were
also inherited by, and divided among, the legal heirs of their
husbands, except the real mother, like other goods.”

There was no restriction on the number of wives, and a man
c-:ru]dﬁhave as many wives as he could in addition to the slave — girls
also.

1. Kasful Ghumma, Vol. II , pp. 105-106. 2. Fathul Qadeer, Vol. III , p. 151
3. Tafseer-e-Ahmadi, p. 226. 4. Ibid. p. 257 5. Ibid, p. 256
6. Kashful Ghumma, Vol. Il p. 54
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The prohibited degree in marmage was himited to closeness
in consanguinity. An Arab could not mary his mother, grandmother,
sister, daughter or grand-daughter and perhaps also his aunt and
niece. But the Magian could marry even his own daughters and
sisters. An Arab could take as his wife his step-mother, cousin,
wive’'s sisters, and could combine in marriage two sisters or a
woman and her niece. It is doubtful whether he could marry his
mother-in-law or step — daughter. '

The husband had absolute right of divorcing and taking back
his wife as many times as he liked, * or give her a suspensary divorce.
" The systems of divorce by “Eilla”, i.e. the husband swearing that he
would have nothing to do with his wife, * as well as by “Zihaar”, i.e.
the husband saying that his wife was like the back of his mother, ~
were also extant among the Arabs.

The wife had no right to get the divorce, but her parents by
returmning or forgoing the dower could by a frendly arrangement get
separation for her which was known as Khula’,

In case of divorce or death of the husband the woman was to
observe a waiting period known as “Iddat’ before remamage, which in
case of the death of the husband was of one year.

As regards parentage of the child, in the three last mentioned
ways of sexual relation the woman herself or the physiognomist, as
already stated, was to fix it.

Adoption of the children was also in vogue among the Arabs
by mutual contracts with the parents. The adopted son had the
family name and all nghts and disabilities of the adopting family like
the natural son. *

Birth of a danghter was thought to be an insult and therefore
infanticide was prevalent among the Arabs who used to bury her

alive immediately afler birth.
1. Kinship and Marriage in Early Arabia, by WR. Smith. P. 164
2. Tafseer-e-Ahmadi, p. 130 3. Ibid, p. 121 4. Ibid, p. 122

5. Ibid p. 160 6. Tatseer-e- Ahmadi, p. 610.
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The generally owned property of an Arab was the cattle,
camels, tents, houses, lands and slaves, and he had absolute nght to
alienate it by sale, gift, loan, pledge or lease. A woman. though not
entitled to inherit, could also own property received through dower
or gift or merchandise. But her person and property were not safe
without protection of her parents or husband, and in case of
dishonesty on the part of her guardian she had no remedy. Stimilar
was the position of an infant.

1

As regards sale of goods, the following ways * of it were

extant among the Arabs ;

(1) Sale by exchange or bartar known as “Muqayadah”

(2) Sale for money known as “Bai”

(3) Sale of money for monev or money — changing known as
“garf®

(4) Sale by payment in advance and supply of goods later known
as ' Salam™

(5) Sale with an option to revoke known as “Bai’-e-Khiyar”

(6) Absolute or irrevocable sale ;

(7) Sale of goods on credit in which the price was to be paid later

(8) Sale on cost price with an stated profit known as “Murabaha”

(9) Sale at the cost price known as “ At-Tawaliah”

(10) Sale at less than cost price known as “Wadi™™

(11) Sale by bargaining known as “Musawamah”

(12) Sale by throwing a stone known as “Bai’ Be Alqa’il Hajar”

(13) Sale by touching of the goods by the buyer known as
“Mulamassah™

(14) Sale by throwing of the article by the seller towards the
purchaser known as “Munabazah”

(15) Sale of dates on a tree in consideration for plucked dates
known as “Muzabanah™

(16) Sale of wheat in the years or of a foetus in the womb known as
“Muhagalah”

1. Vide Hidayah and Fathul Qadeer (Egyptian Ed ), Vol. VI . pp. 49-55 : Kashful

Ghumma, Vol. IT, pp. 6-7.
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(17) Sale against a debt on condition that the article wall return on
repayment of the debt known as “Bai’-ul-Wafa" or
“Mu’aamilah” . the article was not to be used
by the buyer without permission of the seller ;

(18) Sale with condition that the buyer would resale the arnticle to
the seller within a stated period, known as “two bargains in
one™;

(19) Sale against earnest money with condition that if the buyer
approves the article he will pay the balance, otherwise he will
return it and the seller will forfeit the eamest money known as
“Urboon™

As regards lease of land, 1t was usually for one year, and rarely

for two or three vears, but not on long terms. The rent was in terms
of money, or part of produce. If the lessor supplied the seed, it was
known as “Mukhabarah™ . but if the lessee supplied the
seed, it was known as “Muzara’ah”
Sometime the condition was that the lessee would cultivate with the
seed supplied by himself and the lessor would get the crops growing
on the portion adjoining the stream or some other specified plot. The
Arabs also used to farm out the fruit trees. '

As regards loans, the Arabs used to lend money on interest
so also the Jews of Medinah, which was known as “Riba”.
Articles were also given for use known as * Aariyat.”

The Arabs also had the absolute power to dispose off their
properties in full or in party by way of will to anybody, whether an
heir, relative or stranger, even to partial or total deprivation of their
legal heirs.

As regards inheritance, the property of a deceased used to
devolve on his male heirs capable of beanng arms, all minors and
females being excluded. The heirship was determined by
consanguinity, adoption or compact. The first one consisted of

1. Nawawi’ s{l‘:mmemal}' of Saheeh Muslim, (Bulaq Ed.), Vol. VI , pp. 401, 405-
406
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sons, grandsons, father, grandfather, brothers, cousins, uncles and
nephews. The second one consisted of the adopted sons who stood at
par with the real sons. The third one arose out of contracts by which
the parties used to agree that the surviving among them would get
the entire or part of the inheritance or a fixed amount from the
property left by the deceased. There was no fixed ratio i the
inheritance. The chief of the tnibe used to give shares according to
the circumstances. The estate was, how-ever, considered liable to
pay lhe:] widow’s dower, and among some tribes also the maintenance
to her.

This is as regards the worldly life of the Arabs before the
advent of Islam. Spinitnally, the pagan Arabs were polytheists. They
used to worship, and offer sacrifices at, many false deities including
the “Laat”, “Manaat™ and “Habal” which were the prominent ones.
Only in the Ka'bah there were placed 360 idols of different
descriptions. Side by side, they also claimed them-selves to be the
descendants of Prophets Abraham and Ishmael, do “Tawaaf” of the
Ka’bah, and perform the Hayj.

The Jews and Christians claiming themselves to be the
People of the Book had made changes in the Torah and Gospel,
believed respectively in Uzair (Ezra) and Jesus Christ as the sons of
God. The Chnstians also believed in the divinity of Mary the mother
of Jesus Chnst.

ADVENT OF ISLAM

In these circumstances the Holy Prophet Muhammad (peace
be upon him) was bom to 'Abdullah, ( the youngest son of Abdul
Muttalib), through his wife Aamna, in the progeny of Banu Hashim —
a branch of the Quraish, at Mecca 1n 571 AD. The Banu Hashim
were the noblest tribe of the Quraish and were the direct descendants
of Prophet Ishmael. who also held the high office of the Custodian of
the Ka'bah.

1. The article “Pre-Islamic Period” is based on Muhammadan Junsprudence, by
Abdur Rahim, pp. 2-16
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The Holy Prophet did not receive any education from
anybody and remained totally un-lettered. But by nature he was
extremely chaste, pious, truthful, intelligent. brave and trustworthy
so much so that the people used to respect him, keep their trusts with
him and call him Al-Ameen. He disliked polytheism as well as the
inhuman and immoral activities of the people. Allah had created him
and made him His Messenger for guidance of the entire mankind. On
becoming major, he started passing his time mostly in meditation and
devotion to Allah in the cave of Hira in a mountain called “Jabl-¢-
Noor” in the outskirts of Mecca. In 610 A.D. when he was forty
years of age Allah the Almighty started revealing to him through
Angel Gabriel the Holy Qur'an — the fourth and the final Divine
Book, for gmidance of the mankind. The first revelation commenced
with the following verses :

1.e. Read in the Name of your Lord Who creates — creates man from
a clot. Read and your Lord is Most Generous, Who taught by the
Pen, taught man what he knew not (4/ag, 96:1-5).

After a year another revelation came to him, saying :

1.e. O you wrapped up in your mantle, anise and warn (Muddassir,
74:1-2)

He accordingly started propagation of Islam in secret, and
the first converts were Khadijah — his wife, Abu Bakr - his close
friend. Ali — his cousin, and Zaid — his freed slave and adopted son.
Then followed Usman, Talha, Abdur Rahman, Bilal, S’ad bin Abi
Waqqas, and Zubair binul Awaam.

Then came the third command ;
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1.e. therefore declare openly what you are commanded, and turm
away from the polytheists (Hijr, 15:94); and

1.e. and warn your near relations (Shu'ara, 26:214).

He therefore summoned the people at the Hill of Safa,
pleaded the “Tauheed” (Absolute Unity of Allah) before them. and
warned them against “Shirk™ (polytheism), with the result that
people stood up in opposition to him and he and his followers had to
suffer great hardships at their hands.

In the sixth year of his mission Umar and Hamzah embraced
[slam and this gave some strength to his mission as well as courage
to his followers. But due to his increasing influence his enemies also
became more active and ultimately planned to kill him.

In the twelfth year of his mission, the Holy Prophet was
taken to the Heavens which is known as the “Me’raa)”, in which he
and his Ummah were enjoined five times daily prayers.

In the thirteenth year of his mission, under the command of
Allah, he left Mecca and migrated to Medinah, with his close friend
Abu Bakr, where his mission had already started gaining the field
without any serious opposition from anybody.

During these thirteen years, i.e. before migration to
Medinah, 86 (out of 114) chapters of the Holy Qur’an were revealed
which particularly dealt with the basic articles of Faith, viz.,
“Tauheed” (Absolute Unity of Allah), “Risaalat™ (Rrophet-hood of
the Holy Prophet ), *Qiyamat™ (Day of Judgment), Paradise and
Hell, Angels and the Divine Books. There was also condemmnation of
“Kufr" (infidelity) and “Shirk™ (polytheism), warming of the
purushment of Hell and good news of the reward of Paradise.
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DEVELOPMENT OF FIQAH
Section 1

FIRST THIRTEEN YEARS OF THE HOLY PROPHET’'S
MISSION (MECCI PERIOD)

The Islamic Shan’'at consists of a complete Code of life
dealing with :

(1) "Aqaaid (beliefs) — Faith in Allah, Prophet
Muhammad (peace be upon lim) and other Prophets,
Qur'an and other Heavenly Books, Angels, Day of
Judgment, Paradise and Hell, etc

(2)  Ibaadaat (Prayers) — Salaat, Som, Zakaat, and Hajj .

(3) Akhlagiyaat (morality)

(4) Manakahaat (marriage) — family affairs

(5) Mu'aamlaat (worldly affairs) — finance, business
dealings, contracts, politics, war and peace, etc,

(6) ‘Uqubaat (punishments) - punishment of the
criminals ;

(7)  Mukhasimaat — litigations and their decision through
the judiciary

Omginally all these formed the subject matter of Figah.
Commenting on the words * Yatafaqgahu Fiddin"”, appearing in verse
122 of chapter 9 (Taubah) of the Holy Qur'an, Imam Ghazali
included in the scope of Figah, among other things, (1) the
intricacies of the happenings to the soul (Aafaat-e-Nafsaani), (2)
those things which mullify the acts, (3) knowledge of the way leading
to the Hereafter, (4) extreme inclination towards the virtues of the
Hereafter, (5) thinking the world to be baser and the power to have
control over it, (6) fear of Allah overwhelming the heart, etc. ' Shah
Waliullah also said that in the old days Figah included the
Knowledge of “Haqigat” (dealing with the Person and Attributes of
Allah), Knowledge of
1. Ehyaul Uloom-ud-Deen, Vol. L.
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“Tareeqat” (dealing with the acts leading to Salvation as well as
those resulting in destruction), and Knowledge of *Shan’at” (dealing
with commands in respect of material affairs). ' According to Imam
Abu Hanifah and other prominent jurists also, Fiqah is the name of
religious insight by which commands of “Shan’at”, secrets of
“Ma'nfat”, and problems of “Hikmat” are known ; and deduction of
legal principles 1s made ; and the one who possesses this religious
insight and the capacity of junstic deduction is known as the
“Faqeeh” (jurist). © This was the reason that when Imam Abu
Hanifah wrote a book on “Aqaa’id” Faith), he named it as Figah-e-
Akbar,

When, however, under the increasing influence of the Greek
Philosophy, sophisticated, abstruce and lengthy discussions relating
to the Faith took the place of simple narrations about it, questions
relating to “Agqgaa’'id” became the subject matter of a separate
science, namely, “Ilmul Kalaam”, and “Agqaa'id" (Faith) were
excluded from the scope of Fiqah, and Figah was accordingly
restricted to “deductions of the laws™ * This was, perhaps, also
because “Aqaa’id” stood fully defined and settled by the Holy
Qur'an and Sunnah of the Holy Prophet and did not require any
settlement by discussions of the learned jurists.

Keeping in view that oniginally Fiqah also included within
its scope the “Agqaa’id”, we may now refer to the very first revelation
of the first five verses of Chapter 96 (A/ag) of the Holy Qur’an to the
Holy Prophet, and can safely say that in these verses was laid down
the foundation of the Figah.

The very first thing which the Holy Prophet had to face
during his mission was the wrong faith of the people. viz., “Kuft”
(infidelity) and “Shirk™ (polytheism). The first and the foremost aim
of his mission, therefore, was to uproot the faith in,

1. Hujjatullahil Baaligha, Baab Asbaab Tkhtilaaf al-Sahabah Wat Taaba’een Fil
Faro®

2. Musallamus Subool ; Tauzeeh Talweeh 3, Musallamus Suboot

4. Sharhe Musallamas Suboot, Al-Mugaddamah Behrul Uloom ; Noor-ul- Anwaar ;

Tauzech Talweeh
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and worship of, the false deities, and to establish the faith in, and
exclusive worship of, the One, Real, and Absolute God i.e. Allah the
Almighty. It is obvious that at that stage revelation of any command
relating to the other affairs of the human life would be unnecessary.

True faith in the Absolute Unity of Allah is in fact the key to
the success in the Hereafter which is better and ever-lasting ' as
against the life in this world which is short and temporary. This is the
true religion pleaded by all Prophets of Allah right from Adam. But
the infidels and the polytheists, under the Satanic persuasions, gave
up this religion and formed their own baseless ideologies. The very
first revelation of the Holy Qur’an, therefore, laid emphasis on the
fact that, as against the illiteracy, superstition, mystery, and self-
made 1deology. the religion of Allah, 1.e. Islam, has its foundation in
reading and writing, 1.€. "[lm or Knowledge which 1s taught by Allah
the Almighty Himself Who is the Creator of man by a clot.

The fact of creation by a clot indicates that man, instead of
being arrogant and indifferent, should think of his own origin. Allah
has created him from a clot and guided his growth from a clot to the
stage of babe in the womb of his mother, and then from infancy to
manhood in the world. He therefore is the only Being Who knows
how he i.e. man has to pass his life in this world and achieve the
success in the Hereafter, and therefore it is a must for him, i.e. man,
that he should follow the guidance provided to lum by Allah through
His Books and Prophets.

The mention of reading and wnting further indicates that the
[slamic faith is not based on superstition or mystery. It is based on
rational understanding, which is also the real meaning of Figah in
terms of verse 122 of Chapter 9 (Taubah) of the Holy Qur’an.

1. Verse17 of Chapter 87 (4ala) of the Holy Qur’an.



200 AEFigah Vol. I

Further, this rational understanding has nothing to do with
the self-made ideologies of the people. It is based on the 'Ilm or
Knowledge taught by Allah the Almighty Himself, and this "Ilm is
that which the people did not know.

When the Holy Prophet proclaimed his Mission, the infidels
and polytheists of Mecca took it to be a serious threat to their self-
made religious beliefs and practices as well as to their superiority
over the people. They therefore came forward with an all-out
opposition to the Holy Prophet. and this opposition continued for
complete thirteen years of the Holy Prophet’s Mission at Mecca, and
also some years after his migration to Medinah.

In order to meet the opposition of the non-believers and to
make them understand their absurdity in worshipping the false
deities, and to pursuade them to submit to the One, Absolute and
Real God, ie. Allah the Almighty, and worship Him alone,
revelations continued to be coming to the Holy Prophet during all
this period, from time to time, in terms of the need of the time and
occasions at hand. All these revelations form 86 (out of 114)
Chapters of the Holy Qur’an and contain emphasis on the “Taunheed”
i.e. Absolute Unity of Allah, asking the people to give up infidelity
and polytheism and worship Allah the Almighty alone Who is the
Creator, Sustainer and over-all Admimstrator of all that exists
anywhere and in any form what-soever. They also contain details of
the hornble incidents of the Day of Judgment and the Hell in order to
give a waming to the non-believers of the ensuing senous
punishment for infidelity and idolatry, as well as pleasing narrations
about Paradise which the nghteous of Allah will get as reward for
submitting to the Word of Allah. There are also details regarding the
nature, status and functions of the angels, and the lives, status and
duties of Prophet Muhammad (peace be upon him) and other
Prophets who were before him, as well as the unfortunate ultimate
fate of the nations who opposed and tortured them. All necessary
details regarding revelation, sanctity, and the purpose of the Holy
Qur’an, and the previously revealed Divine Book, particularly
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Torat, Injeel and Zuboor, are also mentioned. .

In shont, the Islamic faith, with all of its elements, has been
fully stated, explained and emphasised in this penod, and this forms
the first and the major part of the Figah laad down in the Holy
Prophet’s Mission at Mecca. The second and the remaimng part of
the Fiqah of this penod consists of the commands relating to the
recitation of the Holy Qur’an, purification and performance of Wuzu
(ablution), and establishment of Salaat (prayer).

As regards recitation of the Holy Qur’an, the very first duty
of the Holy Prophet was “to recite to them (i.e. the people) the
Messages of Allah (1.e. Qur'an), * and therefore he was commanded
to “recite that which has been revealed to you of the Book™, " and
“recite Lhﬁe Qur’an by and by”, * so that “they may ponder over its

verses.”” ° Qur'an also commanded the people saying “when the
Qur’an is recited, listen to it and remain silent,’ and “when you recite
the Qur'an. seek refuge in Allah from the accursed Satan,” ' and
offer prostration when (the verse of prostration in the) Qur’an is
recited, * and also made it clear that “none touches it (1.e. Qur'an)
except the purified ones.”

As regards purification and performance of ablution, Qur’an
in the very next revelation asked the Holy Prophet to “purify your
garments and shun the uncleanness,” """ and also said that “he indeed
1s successful who purifies himself and remembers the Name of his
Lord, then prays” '' According to a Hadees,

1. All Divine Revelations relating to Faith in Allah the Almighty, Prophet
Muhammad (peace be upon him) and other Prophets, Qui’an and other Divine
Books, Angels, Day of Judgment, Paradise and Hell, Destiny, Life and death,
Creation and end of the Universe, Reward and Punishment, etc., are contained in the
Holy Qur’an, and the explanations and news given by the Holy Prophet are safely
noted by the Compilers of Ahadees in their Compilations, particularly the Saha Sitta,
an authentic selection of which is contained in the Mishkatul Masabeeh, Vol. I .,
Kitab-ul-Eiman, Kitabus Salaat, Baab Faza'ilil Qur’an ; and Vol, III, Kitab-ul -Fitan.
2. Qur'an, Aale Imran, 3:164 3. Ibid, ‘Ankaboot, 29:45 ; Eahkf 18:27

4. Ibid Muzzammil, 73:4 8. Ibid Swaad, 38:29 6. Ibid, .Aaraajf, 7:208

7. Ibid, Makl, 16:98 8. Ibid, fnshigaaq, 84:21 9. Ibid, Waagi ah, 56:79

10. Ibid Muddassir, 74:4-5 11, Ibid A4 laa, 87:14-15
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reported by Ahmad and Daara Qutni, on the authorty of Zaid bin
Harisah, when Gabrel brought the first revelation, he taught the
performance of Wuzu (ablution) and offering of the Salaat to the
Holy Prophet (Mishkat-ul-Masabeeh, Kitab-ut-Taharat, Baabo
Aadaabil Khalaa, No. 337/31)

Further, in those days the non-believers used to perform the
“Tawaaf” of the Kab’ah in the state of nudeness. ' As against this, it
was specifically said O children of Adam, dress yourselves
(properly) while coming to the Mosque (for prayer). *

As regards Salaat, it has been the first and the foremost
mode of prayer by all Prophets of Allah nght from Adam.
Accordingly, the Holy Prophet and his followers were also
commanded to “keep up prayer and keep your duty to Him (i.e.
Allah).” * and serve Him.” ¥ But, as stated earlier, the Mecci period
of the Holy Prophet’s Mission was full of enmity and persecution by
the non-believers so much so that the lives and properies of the
Muslims were always and at every moment at senous stake at the
hands of their opponents, therefore 1t was not possible for them to
offer the Salaat openly and with full liberty. In view of these
circumstances, the commands for Salaat were given by and by.
Firstly, the command was “call on your Lord humbly and 1n secret”,
* and “utter not your prayer loudly nor be silent in it, but seek a way
between them.” ® Accordingly, the Salaat was offered in night and in
the wvalley of Mecca or the house of Arqgam. Then it was made
compulsory for morning (before sunrise) and evening (sunset). '
Then a third one to be offered in the night was also added. *
Ultimately, during the Me'raaj (joumey through the Heavens), five
times Salaat was made compulsory. = According to a Hadees,
reported by Abu Dawud and Tirnmzi, on the authonty of Abdullah
Ibne Abbas, the angel Gabriel made known the five times of the
daily prayers to the Holy Prophet by leading lnm twice in all the
fives times

1. Tareekh Fiqah-e-Islami, ibic, pp. 50-51 2. Qur’'an, Aa raaf, 7:31

3. Ibid, Arnaam, 6:72. 4. Ibid, 4n‘aam, 6:102 5. Ibid, Aa raaf, 7:55

6. Ibid, Bani Lrael, 17:110 7. Ibid, Aa raaf, 7:205, Kahf, 18:28

8. Ibid, Dahr,76:26 9. Ibid, Hood, 11:114 ; Bami Israel, 17:78 ; Taa Haa, 20:130 ;
Hom, 30:17-18.
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prayers near the Ka'bah (the House of the Lord) (Mishkat-ul-
Masabeeh. Kitab-ut-Taharat, Baab-ul-Mawaqeet, No. 636/3)

It may also be noted that in view of the peculiar
circumstances, in this period, the prayer for each time was only of
two Rak’ats. *

More details regarding the five times prayers. the prayers of
Jumu’ah and Eedain, prayers in journey and during the wars, etc,,
and other modes of “Ibaadaat”, were given in the Madani period.

Thus the commands given by Qur'an and Sunnah regarding
the recitation of Qur'an, purification, performance of ablution, and
offering of the Salaat, besides the revelations relaiing to Eiman
(Faith), during the Mecci period of the Holy Prophet’s Mission, form
the First step in the development of the Islamic Figah. In that period
Qur’an and Sunnah were the only two sources of Figah.

Section 2

NEXT ELEVEN YEARS OF THE HOLY PROPHET’S
MISSION (MADANI PERIOD)
(1 A.H. to11 A.H.)

(Legislative Period)

This period is know as the Madani Period of the Holy
Prophet’s Mission. It is of eleven years starting from the Holy
Prophet’s migration from Mecca to Medinah in 622 A.D. and ending
on his passing away in 632 A.D. (11" years of Hijra).

This period is actually the “Legislative Period” of the
[slamic Figah. In fact in this period the situation was totally different
from that which the Muslims had to face in Mecca. Here they got
an_open air to pass their lives according to the
1. Tareekh Figah-e-Islami, ibid, p. 51
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Islamic order, and consolidate their strength. Here open propagation
and acting upon the Islamic ideology took the place of secret
activities, and defensive measures to the extent of armed battles
against the enemies took the place of patient and unmitigated
suffering at the hands of the non-believers. Here the Holy Prophet
succeeded in laying down the foundation of a model Islamic State
and thereby re-modelling the entire society according to the
Commands of Allah. According to the nature of the work done in
this period, revelations from Allah contained instructions relating to
war and peace, captives of war and booty, treaties and pacts,
administration of justice, moral uplift of the society, economic and
social development, rights of the rulers and the public, men and
women, parents and children, husband and wife, friends and
relations, citizens and foreigners, as well as the commands relating to
Salaat (prayer), Som (fast), Zakaat {(poor-raie) and Hajj, till it was
announced, in the 10™ year of Hijra, that “this day have I perfected
for you your religion, and completed My favour to you, and chosen
for you Islam as religion.”

But in this period also the system of piecemeal revelation of
the Commands was maintained keeping in view the situations at
hand, not only as regards the worldly life but also as regards the
“Ibaadaat.” Thus, the number of Rak’ats which was only two in each
prayer in the Mecci period was increased to four for the Zuhr, Asr
and Isha prayers, Jumu’ah prayer as well as prayers of Eidain were
introduced and “Azaan”, 1.e. calling for the prayers, was started. In
the Mecci period there was no Som (fasting). In Medinah first one
days’ fasting (on the 10" of Muharram), then three day's fasting in a
year, and finally thirty days’ fasting in a year was established. Since
the financial position of the Muslims was not sound, the command
for Zakaat was not given till about 7 or g™ year of Hijra. Similarly,
before the conquest of Mecca the performance of Hajj was not
possible, and therefore command for Hajj was given in the 10" year
of Hijra. Thus, in this period the legislation of the laws relating to all
affairs of the individual as well as social life of man was made by
revelation from Allah as well as Surmah of the Holy

i . 1.

Cur ‘an, Maa idah, 5:3
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Prophet which were only two sources of the Islamic Figah in this
period also. The revelations from Allah, forming the remaining 28
(out of 114) chapters of the Holy Qur’an. revealed in this period,
contained fundamental principles of universal application which
were explained and apphied by the Holy Prophet by his word
(Hadees) and deed (Sunnah), " But when no revelation was
forthcoming from Allah on any matter at hand, the Holy Prophet
himself made pronouncements on it * which also form the Sunnah,
and thus with the Qur'an, the Sunnah i1s also of equal sacred
authority for the Muslim Ummah to follow. In fact the words and
deeds of the Holy Prophet were all inspired and guided by Allah.
Thus, while the Quran was and is from Allah, both in spirit as well
as 1n language, the Sunnah was and 1s the one mspired by Allah but
expressed in the words or deeds of the Holy Prophet. Further, the
approval or disapproval by the Holy Prophet , expressed or implied,
of any word or deed of his Sahabah also form part of the Sunnah and
1s equally binding.

The laws promulgated in this penod by Qur'an and Sunnah
relate to :
(1) Ibaadaat, i.e. Taharat (purification), Salaat (praver), Zakaat

(poor-rate), Som (fasting ), and Hajj (pilgrimage to Mecca) ;
(2) Akhlagiyaat, i.e. morality ;
(3) Manakahaat, i.e. marriage, divorce, inheritance ; etc. ;
(4) Mu’aamlaat, 1.e. social and financial dealings ;
(5) ‘Uqubaat, 1.e. crimes and punishment of the criminals ;
(6) Mukhasimaat, i.e. legislation and judiciary ;
(7) Siyasiyaat, i.e. formation of government and dealings with the
foreign people and nations.

(1) IBADAAT (PRAYERS)

(a) Salaat (prayer)
In order of ment, according to the Islamic Shan’at, next to

—ammnaa m—ememmaeaana mmememmesseesasmessmssssmsssssessssemsesea= L
We have given many instances of the ways in which the Holy Prophet explained the
Qur’anic verses in chapter 4, “Sources of Figah.”

2. See chapter 4, “Sources of Figah.”
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"Aga’id (Faith) are the ‘Ibaadaat (prayers), and, among the ‘Ibaadaat,
Salaat is the first and the foremost in that it has to be offered
irrespective of whatever may be the circumstances, and in whatever
permissible form it is possible, even on the death bed.

We have already noted that as regards the "Aqa’id (Faith),
they were fully stated, explained and emphasised in the Mecci period
by Qur'an and Sunnah, and as regards the ‘Ibaadaat only Salaat was
established and that too in its imtial and simple form. Detailed
commangds for Salaat also were given in the Madani period.

On leaving Mecca in 622 A.D. the Holy Prophet first amived
at Quba, a village nearly three miles away from Medinah. He stayed
there for about fourteen days, ' and the first thing which he did there
was that he constructed the first mosque of the Islamic world which
is known as the “Masjid-e-Quba”, which in fact is the first step
towards “Iqamis Salaat” i.e. establishment of the prayer. In the
construction work the Holy Prophet himself took pant as labourer
along with his Companions. © Regarding this particular mosque the
Holy Qur’an said, “certainly a mosque founded on observance of
duty from the first day is more deserving that you should stand (for
prayer) in it. In it are men who love to punfy themselves. And Allah
loves those who purify themselves” (Tauwbah, 9:108).

When the Holy Prophet came to Bani Saalim, a vicinity of
Madinah, it was Friday and the time for the Jumu‘ah prayer. The
Holy Prophet gave the Sermon and offered the Jumu'ah prayer. It
was his first Jumu’ah prayer ’

When the Holy Prophet arrived at Medinah, there also he in
the first instance constructed the mosque which is known as the
“Masjid-un-Nabavi.” Thereafier, with the increase of the Muslim
community, other mosques were also constructed in different
vicimties of Medinah, as well as other parts of Arabia.

seemmmsmm e sesmesassssasseas - L.
Bukhari 2. Seerat-un-Nabi, by Shibli No'mani, Vol. I, p. 277
3. Ibid.
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Thus the first step which the Holy Prophet took after getting
relief from the persecution by the non-believers was that he
constructed the mosque so that he and his followers could offer the
“Salaat-bil-Jama’at™ 1.e. prayer-in-company all the five times.

In order to enable the Muslims to offer the prayer without any
disturbance by the non-believers, the Holy Qurian firstly said that,
“who is more unjust than he who prevents (men) from the mosque of
Allah, from His Name being remembered therein. and stnves to
ruine them ? It was not proper for them to enter them except in fear,
For them is disgrace in his world, and theirs is a grievous punishment
in the Hereafter” (Bagarah, 2:114) ; and that, “the idolaters have no
light to maintain the mosque of Allah, while beaning witness to
disbelief against themselves, these it 15 whose works are vain ; and in
the Fire (of Hell ) will they abide” ( Taubah, 9:17) ; and that, “only he
can maintain the mosques of Allah who believes in Allah and the
Last Day, and keeps up prayer, and pays the poor-rate, and fears
none but Allah. So these it is who may be of the Guided Ones”
(Taubah, 9:18) ; and then finally banned the entry of the non-
believers in the Ka’bah, and consequently in all the mosques, saying,
“O you who believe, the idolaters are surely unclean, so they shall
not approach the Sacred Mosque after this year of theirs” (Taubah,
9:28).

Thus sanctity of the Ka'bah and the other mosques all over
the world was finally established by revelations from Allah the
Almighty. The Holy Prophet also from time to time issued necessary
commands, directions or instructions relating to the construction,
maintenance and sanctity of the mosque, the call for five times’
prayer, i.e. Azaan ' as well as Iqamah, * the acquiring of purification
(Taharat) by taking bath (if necessary) or gerfonnance of Wuzu
(ablution) or Tayyammum (if permussible) - and offering of the
prayer.

...... e — R S S ————— ]

Azaan is also mentioned in the Holy Qur*an, vide Maa idak, 5:58 and Jumu ah,
62:9

2. Second call for prayer immediately before resuming the prayer-in-company.

3. Qur ‘an, Nisa, 4:43 and Maa idah, 5:
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Further, as we have already noted, in the Mecci period, from
the very beginning Qur'an gave the command for prayer and
repeatedly laid emphasis on its establishment even in adverse
circumstances. But as regards the performance of prayer, Qur'an
only mentioned facing towards the Qiblah, ' utterance of the
Takbeer-e-Tehrimah, * standing known as Qiyaam, ' recitation of
the Holy Qur’an known as Qir’at, * bowing known as Ruku ° and
prostration known as Sajdah. ° Qur’an also ordered for offering the
prayer in company, = observance of humbleness in prayer, = and
guarding of the prayer.  But as regards the number of Rak’ats to be
offered in each of the five times’ prayers, complete procedure of
offering the prayers, the recitations to be made in the Qiyaam, Ruku,
Qauma, Sajdah, and Qaa’idah, the supplication to be made during
and after the prayers, the conditions to be fulfilled before starting the
prayer, the sitnation arising out of breaking the Wuzu during the
prayer, the exact postures of standing, bowing, prostrating and sitting
during the prayer, the formation of the rows in the prayer in
company, offering of the prayer individually, taking part of the
women in the prayer in company, Imamat and qualification of the
Imam in the prayer in company, commission of any error by the
Imam in the prayer and the response to it by the men and women
following him in the prayer, virtues of going to the mosques for
prayer, waiting in the mosque for the prayer, offering of the prayer
by women in their houses, offering of the Sunnah prayers by men in
their houses rather than in the mosque, and large number of all other
details relating to the offering of the “Farz" and “Nafl" prayers are
laid down by the Holy Prophet himself though, no doubt, under the
guidance from Allah the Almighty.

Offering of the compulsory prayer in exceptional circum-
stances were also ordered by Allah the Almighty, as for example in
the state of any danger, ' or war, "' or in journey, " and the
detailed procedure for these was laid down by the Holy Prophet.

ST~ PRI A e e e e L 1

Qur'an, Bagarah, 2:144 2. Tbid, Bani Lrail, 17:111 and Muddassir, 74:3

3. Ibid, Muzzammil, 73:2 4.Ibid, 73:4 and 20 5. Ibid, Hajf, 22:77 6. Thd
7. Ibick Bagarah, 2:43 8. Ibid, Mominoon, 23:2 9. Ibid 23:9

10. Nisa, 4:101 11. Ibid, 4:102 12. Ibid, 101
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Besides the five times’ compulsory Prayers, the weekly
prayer of Friday known as the Salaatil Jumu’ah ' the yearly prayer on
completion of the “Som™ (i.e. fasting) during the month of Ramazan
(9" month of Hijra) known as Eidul Fitr, * and the prayer on yearly
commemoration of the sacrifice of his son Ismail by Prophet
Abraham known as the Eidul Azha were also started and all
necessary details for their performances as well as the Sermons
which are to be delivered by the Imam before the Jumu'ah and after
the Eidain prayers, were provided by the Holy Prophet.

In addition to the “Farz” (compulsory) and “Wajib"
(obligatory) prayers mentioned above, the Holy Prophet also offered
the “Nafl* (optional) prayers of “Tahajjud, ° (after mid-night),
Ashraaq (after sunrise), Chaasht (forenoon)  Abwaabain
(immediately after the sunset prayer) and Taraweeh (after the Isha
prayer in the month of Ramazan), under the command of Allah, * and
also laid down the details thereof.

The Holy Prophet also offered the prayer for rainfall known
as the “Salaatil Istisqaa”, and the prayer on the eclipse of the sun
known as the “Salaatil Khasoof" and also on the eclipse of the moon
known as the “ Salaatil Kasoof” and laid down the details thereof.

When any of his followers died, the Holy Prophet also
offered his funeral prayer ° and also laid down the special procedure
for it.

The Holy Prophet also offered optional prayers on specific
occasions, viz., “Tahiyat-ul-Wuzu" (on performance of ablution),
“Tahiyat-ul- Masjid” (on entry into the mosque), “Salat-ul-Haajaat™
(on any need or necessity), *Salat-ul-Istighfar or Taubah” (to seek
forgiveness), *Salat-ul-Istikharah” (to seek guidance in respect of
any maitter), and *Salat-ut-Tasbeeh” (for

SR T e e 1

Qur'an, Jumu 'ah, 62:9-11 2. Ibid, Fagarah, 2:185

3. Ibid Bam Lrail, 17:79 ; Furgan, 25:64 ; Sajdah, 32:16 ; Mizzammil, 73:6 and
Dafr, 76:26 4. Ibid, Inshirah, 94:7-8

5. Quran also speaks of the funeral prayer, vide Taubah, 9:54
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remembrance and glorification of Allah).

The Holy Prophet also told us the detailed procedure of
performing the “Wuzu” (ablution) and “Ghusl” (bath) for obtaining
Taharat (purification) before the prayer or recitation of the Holy
Qur’an.

All basic commands for the Salaat (prayer) are contained in
the Holy Qur'an and the details for all prayers mentioned above as
well as purification including the use of “Miswaak™ (tooth stick), the
nature and qualities of the water to be used, and their rewards, have
been laid down by the Holy Prophet by his Traditions, which are
safely recorded by compilers of the Ahadees, particularly the Saha
Sitta, an authentic selection of which is contained in the Mishkat-ul-
Masabeeh, Kitab-ul-Taharat and Kitab-ul-Salaat. On these
injunctions of Qur'an and Sunnah of the Holy Prophet is based the
Figah relating to the observance of Taharat and offering of the
Salaat.

In the second year of Hijrah, the Qiblah was changed, and
the Muslims for all times to come were ordered to face the Ka’bah at
Mecca instead of the Baitul Muqaddas in the prayers. '

(b) Som (Fasting)

In the second year of Hijra, Som (fasting) during the whole
month of Ramazan (9" month of Hijra) was made compulsory. *
Qur’an said, “O you who believe, fasting is prescribed for you, as i
was prescribed for those before you, so that you may guard against
evil, for a certain mumber of days. But whoever among you 1s sick or
on a joumey, (he shall fasi) a (like ) number of other days. And those
who find it extremely hard may effect redemption by feeding a poor
men. So whoever does good spontaneously, it is better for him ; and
that you fast is better for you if you know. The month of Ramazan is
that in which the Qur’an was revealed, a gudance to men and the
Cnterion. So whoever of you 1s present inthe month, he shall

-- S . —-1
Qur’an, Bagarah, 2:17,18 and 22
2. Seeratun Nabi, by Shibli No’mani, Vol. IT, p. 118.
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fast therein, and whoever is sick or on a joumey, (he shall fast) a
(like) number of other days. Allah desires ease for you, and He
desires not hardship for you, and (He desires) that you should
complete the number and you should exalt the Greatness of Allah for
having guided you and that you may give thanks” (Bagarah, 2:183-
185) ; and, “it is made lawful for you to go in to your wives on the
night of the fast. They are an apparel for you and you are an apparel
for them. Allah knows that you acted unjustly to yourselves, so He
turned to you in mercy and removed (the burden) from vou. So now
be in contact with them and seek what Allah has ordained for you,
and eat and drink until the whiteness of the day becomes distinct
from the blackness of the night at dawn, then complete the fast till
nightfall, and touch them not while you keep to the mosque. These
are the Limits of Allah, so go not near them. Thus does Allah make
clear His Messages for men that they may keep their duty”
(Bagarah, 2:187).

These were basic commands given by the Holy Qur'an for
compulsory observance of the fast during the month of Ramazan.
But details for explaining and putting these commands nto practice,
including citing of moon (Rooyat-e-Hilaal) to begin and finish the
fasting, taking the food before dawn (Sehri) and breaking the fast
immediately afier the sunset (Aftaar), permissible and prohibited
things dunng the state of fasting, situations arising out of breaking
the fast by mistake (Khataa) or forgetfulness (Sehv), ransom
(Fidyah) or making up (Qaza) for the left over or broken fasts, prayer
of Traaweeh after the Isha prayer, excellence of and prayer in the
night of Mejesty (Shab-e-Qadr). retirement (E’tikaaf) in the mosque
during the last ten days of Ramazan , chanity of Fitr (Sadaqatul Fitr),
offering of prayer on the competition of the month of Ramazan
(Eidul Fitr), and all other necessary commands, directions and
instructions including details of the virtues and rewards for the
fasting, recitation of Qur'an, offenng the compulsory and optional
prayers and other acts of devotion for the Pleasure of Allah have
been provided by the Holy Prophet by his words (Ahadees) and
deeds (Sunnah).
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In addition to the compulsory (Farz) fasting during the
month of Ramazan, the Holy Prophet also observed the optional fasts
as follows :

(1) Six days’ fasting in the month of Shawwaal (10® month of
Hirja) after the Eidul Fitr ;

(2) Fasting on the 9" of the month of Zil Hijj (12" month of Hijra)

(3) Fasting on the 9™ and 10" or 10® and 11" of the month of
Muharram (1" month of Hijra);

(4) Fasting on Monday and Thursday each weak ;

(5) Fasting on the 13%, 14" and 15" of each month :

(6) Fasting on alternate days of the month;

(7) Fasting during the whole or on some days of the month of
Sha'baan (8" month of the Hijra)

Details of all these compulsory and optional fasts are contained
in the Ahadees noted by the compilers of Ahadees, particularly the
Saha Sitta, an authentic selection of which is contained in the
Mishkat-ul-masabeeh, Kitabus Som, which form the basis of Figah

regarding the Som (fasting).
(C) Zakaat (Poor-Rate)

In its primitive sense Zakaat means purification. whence it is
also used to express a portion of property bestowed in alms, as a
sanctification of the remainder to the owner of it. '

Zakaat was made compulsory in the 8% year of Hijra after
the conquest of Mecca, * Qur’an says :
i.e. keep up prayer and pay the poor-rate (Bagarah, 2:110)’. Qur'an
lays emphasis on payment of the Zakaat and speaks of its excellence
and reward in many of its verses. It also says that . “chanty (Zakaat)
1s only for the poor and the needy, and those employed to administer
it, and those whose hearts are made to incline (to Islam), and (to
free) the captives, and those in debt,
1. Dictionary of Islam, by T.P. Hughes, p. 699.

2. Seeratun Nabi, by Shibli No*mamni, Vol. IT, p. 122
3. Alsosee Hajj, 22:78 ; Noor, 24:56 ; Muwadilah, 58:13 ; Muzzaamil, 73:20
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and in the Way of Allah, and for the wayfarer — an Ordinance from
Allah, and Allah is Knowing, Wise. (Taubah, 9:60).

Qur’an also commanded for the charity in general saying,
“tell My servants who believe to keep up prayer and spend out of
what We have given them, secretly and openly, before the coming of
the Day in which there is no bartenng nor befriending " (/brahim,
14:31).

Qur’an also asked the Holy Prophet to, “take alms of their
property — you would clean them and punfy them thereby” (Taubah,
9:103).

But Qur'an neither mentioned the properties on which the
Zakaat was to be imposed, nor the ratio by which the Zakaat was to
be paid or recovered.

The Holy Prophet by his Traditions laid down the nature and
kinds of the properties on which Zakaat was payable, the ratio by
which Zakaat was chargeable, the period after which Zakaat became
due, as well as the qualifications of the persons on whom Zakaat was
obligatory, and in the 9" year of Hijra also appointed the collectors
of Zakaat. *

Thus while the basic commands for Zakaat and charity in
general are given in the Holy Qur'an, all necessary details of it are
provided by the Holy Prophet in his Ahadees safely noted by
compilers of the Ahadees, particularly the Saha Sitta, an authentic
selection of which is contained in the Mishkat -ul-Masabeeh. Kitabuz
— Zakaat, which form the basis of Figah regarding the Zakaat {poor-
rate ).

(d) Hajj (Pilgrimage ) and Umrah (Visitation)

Hajj hiterally means “setting out” or “tending towards™; * but
according to the Islamic Shari’at it means the pilgrimage to
1. Also see Bagarah, 2:195,267-277 ; Aagle Imran, 391 ; Taubah, 9:34-35 ; Fatir,
35:29 ; Munafigoon, 63:10-11 ;

2 Sew:mtun Nabi, by Shibli Nu’man.i‘ Vol.II,p. 122
3. Dictionary of Islam, by T.P. Hughes, p. 155.
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Mecca, which is performed in the month of Zil Hijjah (12" month of
Hijra).

Haj) was made compulsory, after the conquest over Mecca,
in 9" year of Hijra, ' saying,” and pilgrimage to the House (i.e.
Ka’bah) is a duty which men owe to Allah — whoever can find a way
to it. And whoever disbelieves, surely Allah is above need of the
worlds” (Aale fmran, 3:97) . and “and accomplish the Hajj
(pilgrimage) and the Umrah (visit)” (Bagarah, 2:196)

As regards the peniod of Hajj, Qur'an said, “the months of
pilgrimage are well known ; so whoever determines to perform
pilgrimage therein there shall be no immodest speech, nor altercation
in the pilgrnimage” (Bagarah, 2:197)

Before proceeding further, it may be noted that Hajj was
being performed even before the advent of Islam, Qur’an says, and
for every nation We appointed acts of devotion that they might
mention the Name of Allah on what He has given them of the cattle
quadrupeds” (Hgjj, 22:23); and “to every nation We appointed act of
devotion, which they observe” (Hajj, 22:67)

Accordingly. from the very beginning, the Ka'bah was the
center of devotion to Allah the Almighty. Qur’an says, “certainly the
First House appointed for men is the one at Bakkah (1.e. Mecca),
Blessed and a Guidance for the nations™ (Aale Imran, 3:96) ; and
“and when We pointed to Abraham the place of the House (ie.
Kab’ah), saying : Associate not with Me, and punify My House for
those who make circuits and stand to pray and bow and prostrate
themselves. And proclaim to men the pilgrimage : they will come to
you on foot and on every lean camel, coming from every remote path
. that they may witness benefits (provided) for them, and mention the
Name of Allah on Appointed Days over what He has given them of
the cattle quadrupeds : then eat of them and feed the distressed one,
the needy. Then let them accomplish their needful acts of cleansing,

1. Seeratun Nabi, by Shibli No’mani, Vol. II , p. 123
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and let them fulfil their vows and go round the Ancient House”

Qur’an further says, “and when Abraham and Ishmael raised
the foundation of the House (1.e. Ka'bah, they said) : Our Lord
accept from us ; surely You are the Hearing, the Knowing. Our Lord,
and make us both submissive to You, and (raise) from our offspring
a nation submissive to You, and show us our ways of devotion and
turn to us (mercifully) ; surely You are the Offt — returning (to
mercy), the Merciful” (Bagarah, 2:127-128),

The polytheists of Mecca, however, changed the whole
system of Hajj according to their own self — made ideologies. They
placed a large number of idols in the Ka'bah, and instead of making
circuits round the Ka'bah, they started making the circuits round
their big 1dol “Manaat”, and totally gave up the “Sa’ee” 1.e. running
between Safa and Marwah. They also gave up going upto the
Arafaat, and when they stayed at Muzdalifah they used to boast
about their ancestors instead of glorifying Allah the Almighty. They
also used to go round the Ka’bah in the state of total nudeness.
Qur’an, therefore, while commanding the Muslims to perform the
Hajj, made known to them the real purpose, nature and high status of
the Ka'bah and the pilgrimage to it, and revived the exact and correct
rites of it.

Qur’an says, “the Safa and the Marwah are truly among the
Signs of Allah ; so whoever makes a Hajj (pilgrimage) to the House
(i.e. Ka'bah) or Umrah (visit to it), there is no blame on him if he
goes round them. And whoever does good spontaneously — surely
Allah is Bountiful in rewarding, Knowing” (Bagarah, 2:158).

Regarding the stay in Arafaat and Muzdalifah, Qur’an says
and “when you press on from Arafaat, remember Allah near the
“Mash’aril Haraam™ (Holy Momument), and remember Him as He
has guided you, though before that you were certainly of the eming
ones. Then hasten on from where the people hasten on, and ask the
forgiveness of Allah. Surely Allah is Forgiving, Merciful. And when
you have performed your devotions, laud
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Allah as you lauded your gather, rather a more hearty lauding”
(Bagarah, 2:198-200)

Regarding the stay at Mina, Qur'an says, “and remember
Allah dunng the Appointed Days. Then whoever hastens off in two
days, it is no sin for him ; and whoever stays behind, it is no sin for
him, for one who keeps his duty. And keep your duty to Allah, and
know that you will be gathered to Him” (Bagarah, 2:203).

Regarding the sacnifices of cattle quadrupeds, Qur’an says,
“that (shall be so). and whoever respects the Ordinances of Allah,
this is surely from the piety of the hearts. Therein (i.e. in the cattle
quadrupeds) are benefits for you for a term appointed, then their
place of sacrifice 1s the Ancient House” (Hqjj, 22:32-33) ; and, “and
the camels, We have made them of the Signs appointed by Allah for
you — for you therein is much good. So mention the Name of Allah
on them standing in a row. Then when they fall down on their sides,
eat of them and feed the contended one and the beggar. Thus have
We made them subservient to you that you may be grateful.” (Hdajj,
22:36) ; and, “O you who believe, fulfil the obligations. The cattle
quadrupeds are allowed to you except that which is recited you, not
violating the prohibition against game when you are on the
pilgrimage. Surely Allah orders what He pleases. O you who believe,
violate not the Signs of Allah. nor the Sacred Month, nor the
Offering, nor the victims with garlands, nor those repainng to the
Sacred House seeking the Grace and Pleasure of their Lord”
(Maa idah, 5:1-2)

Regarding the prohibition against hunting, Qur’an says, “and
when you are free from pilgrimage obligations, then hunt”
(Maa ‘idah, 5:2) ; and *O you who believe, kill not game while you
are on pilgrimage. And whoever among you kills it intentionally, the
compensation thereof is the like of what he killed, from the cattle, as
two just persons among them judge, as an offering to be brought to
the Ka'bah, or the expiation thereof 1s the feeding of the poor or
equivalent of it in fasting” (Maa'idah, 5:95).
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Regarding the one prevented from pilgnmage, Qur’an says,
“but if you are prevented. (send) whatever offering is easy to obtain ;
and shave not your heads until offering reaches its destination.”
(Bagarah, 2:196).

The polytheists used to rub the blood of the animal scarified
on the walls of Ka'bah and thought it to be an act of virtue. ' Qur'an
said, “neither their flesh nor their blood reaches Allah, but to Him is
acceptable observance of duty on your pant” (Hajj, 22:37).

The polytheists used not to shave off their heads even though
they suffered on account of lices so much so that some of them also
lost their eye-sight. * Qur'an said, “then whoever among you is sick
or has an ailment of the head, he (may effect) a compensation by
fasting or alms or scarifying (for shaving) off his head)” (Bagarah,
2:196).

The polytheists (both men as well as women) used to make
circuit round the Ka’bah in the state of total nudeness. * Qur’an said,
“O children of Adam, attend to your adornment when you come to
the mosques™ (da'raaf, 7 31),

These are the basic commands given by the Holy Qur’an for
the performance of Hajj and Umrah but the explanations and
extensions thereof and the details relating to the fixing of “Meeqaat”,
i.e. places from where the pilgrims enter the Limits of Haram. the
acts of cleansing, the wearing of the pilgrim dress, i.e. Ehraam and
the prohibitions thereof, the use of oil, antimony, perfume, the
shaving, the cutting of the nails, combing, etc., the wordings and
recitation of the “Talbiah”, entry into Mecca, making the circuits
round the Kab’ah. kissmg of the Black Stone, i.e. the “Sang-e-
Aswad”., conduct durning the state of “Ehraam”, putting off the
“Ehraam”, bathing during or after the “Ehraam”, fixing of the dates
and timings for proceeding to Mina, then to Arafaat, then to
Muzdalifah, then again to Mina, stoning the
1. Seeratun Nabi, by Shibli No’mani, Vol. II, p. 126

2. Seeratun Nabi, ibid, p. 125
3. Seeratun Nabi, ibid, pp. 127-128
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“Jumaraat” 1.e. signs of the Satan, sacrificing the cattle quadru-peds
and qualifications thereof, shaving or cutting short the hair, then
performing the “Tawaful Ziarat”, then leaving the Mina for Mecca,
then performance of the * Tawaful Widaa™ on leaving the Mecca, the
recitations and supplications as well as the prayers to be offered at
various stages dunng the days of Hayj, particularly during the stay at
Arafaat and Muzdalifah, the delivery of the Sermon of Hajj on the
day of Arafaat, hunting in the state of “Ehraam.” situation arising out
of prevention from the performance of Hajj or Umrah, the Sanctity
of Mecca and the presence therein as well as the sanctity of Medinah
and the presence therein including the presence and offering of
Salutation at the Shrine of Holy Prophet, and offering of prayers in
the Masjidun Nabawi, and all other necessary details, have been
provided by the Holy Prophet by his Traditions which have been
safely noted by the compilers of Ahadees, particularly the Saha Sitta,
an authentic selection of which is contained in the Mishkat-ul-
Masabeeh, Kitab-ul-Manasik, which form the basis of Figah
regarding the Hajj and Umrah.

(2) AKHLAQIYAAT (MORALITY)

After the establishment of faith in the Absolute Unity of
Allah and Prophethood of the Holy Prophet Muhammad (peace be
upon him), and total submission to Allah the Almighty through
“Ibaadaat”, the first and the foremost aim of Islam is to create good
moral character among the people which in fact 1s the backbone of a
good human society.

The first thing which Islam teaches in this connection is that
a Muslim really sells himself for the Pleasure of Allah (Bagarah,
2:207), and therefore he declares that all his prayer, sacrifice, life and
death are for Allah alone (An'aam, 6:163) ; and as such, whatever
good he does, it 1s for the Pleasure of Allah (Nisa, 4:114) ; and that
the Ultimate Goal of all activities for a Muslim is only the Pleasure
of his Lord (Lail 92:19-20) : and that really is the Grand
Achievement (Taubah, 9:72).
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The second thing is that Qur’an declares that, “certainly you
have in the Messenger of Allah an Excellent Exemplar for him who
hopes in Allah and the Last Day, and remembers Allah much”
(Ahzaab, 33:21).

Thirdly, it is to be noted that morality deals with the
questions of right and good or good or bad with regard to the acts of
an individual relating to his own self or to the society at large, and
thus the entire dealings of a man with other individuals fail within
the ambit of morality. Man being a social being is always subject to
relations with other individuals of the society. The most fundamental
relations which an individual has per force to maintain with other
individuals of the society are those of parents and children. husband
and wife, relatives and friends, state and public, and so on.

Qur'an gives basic commands in respect of the relation
between parents and children, vide Nisa, 4:11-12 ;| Bani Israel,
17:23-24 ; Taa Haa, 20:132 . Ankaboot, 298 . Lugman, 31:13,
14,15,16,19 ;. Ahqgaaf 46:15 ; husband and wife, vide Bagarah,
2:187,222,223,224,228,229,232,233,237, 240, Nisa4:3,15,16,22,
23,24,25,34 . Mominoon, 23:31 : Noor, 24:27, 58 . Ahzaab, 33:32 ;
Fatir, 35:53 ; relatives and friends, vide Bagarah, 2:177, 180, 215 ;
Nisa, 4:8, 36 ; Anfaal, 8:41, 75 ; Nahi 16:90 ; Noor, 24:22, 61 ;
Shu'araa, 26:214-216 ; Rum, 30:38 . Ahzaab, 33:6 ; Shura, 42:23 ;
and State and public, vide Nisa, 4:59; Hajj, 22:41, and many other
VEISEs,

Generally also, Qur'an commands for Speaking the Truth,
vide Aale Imran, 3:6 ; Maa'idah, 5:19 ; Taubah, 9:19 : Nahl, 16:116
. Bani Israel, 17:81 ; Hajj, 22:30 ; Furgan, 25.72 ; Ahzaab, 33:24,
35, 70 ; Zumar, 39:3, 32 ; Asr, 103:3 ; Doing of Justice, vide
Bagarah, 2:282, 283 ; Nisa, 4:58, 105,135, An'aam, 6:90, 135 ;
Nahl, 16:90 ; Honouring the Trust, vide Bagarah, 2:283 ; Aale
Imran, 3:160 ; Nisa, 4.2,6,10,58 ; An'aam, 6:153 ; Anfaal, 8:27, 28 ;
Bani Israel, 17:34 . Mominoon, 23:8 . Respect for Life, vide
Bagarah, 2:178, 179 ; Nisa, 29,30; An'aam, 6:152; Bani Israel,
17:31,33 ; Respect for Property, vide Bagarah, 2:188 ; Aale Imran,
3:13,14; Nisa 4:32; Maa'idah, 588 ;
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Hijr, 15:88 ; Sincerity, vide Nisa, 4:107, 142, 145, 146 ; Zumar, 39:2,3
. Bayyinah, 98.5 . Purity, vide Bagarah, 2:222 ; Maa'idah, 5:6 ;
Taubah, 9:108 . Noor, 24:21 ; Algaab, 33:33 . Najm, 53:32 ;
Muddassir, 74:4-5 ; Aalaa, 87:14 ; Unselfishness, vide Bagarah, 2:262
. Aale Imran, 3:91 ; An'aam, 6,163 ; Tagahbun, 64:16 ; Dahr, 76:8,9 ;
Lail, 92:19,20 ; Avoiding Niggardliness, vide Aale fmran, 3:179 ;
Nisa, 4:37 , Hashr, 59:9; Humility, vide Aa 'raaf, 7:13,55,146 ; Nahi,
16:23.29 ; Bani Israil, 17:13,37.38 ; QCasas, 28:83; Lugman, 31:18.19 ;
Momin, 40:35 ; Patience, vide Bagarah, 2:153,155,157,177,249 ; Aale
Imran, 3:145,199 ; Hood, 11:11; Nahi, 16:126,127 ; Qasas, 28:80 ;
Ankaboot, 29:58,59; Zumar, 39:10 ; Shwra 42:43 ; Asr, 103:3 ;
Perseverance, vide Hood 112,113 ; R'ad 13:22,24; Rum, 30:43 ; Haa
Meem, 41.6,30; Thankfulness, vide Bagarah, 2,152, 172, 185, 243;
Maa idah, 5:6 ; Ibrahim, 14:7 ; Qasas, 28:73 ; Zumar, 39:66 ; Ahgaaf,
46:15; Self-Control, vide Nisa, 4:135 ; Aa'raaf. 7:199, 200, 201 ;
Kahf, 1828 ; Rum, 30:29 ; Swaad, 38:26 ; Shwra, 42:36, 37 ,
Naczi'aat, 79:40, 41 ; Forgiveness, vide Bagarah, 2:109 ; Aale Imran,
3:132, 133, 158; Nisa, 4:149; Maa ‘idah, 5:13; Aa'raaf, 7:199 ; Noor,
24:22 ;. Haa Meem, 41:34 ; Courage, vide Bagarah, 2:38, 112 ; Aale
Imran, 3:138, 145, 172 : Nisa, 4:104 : An'aam, 6:81, 83 ; Taubah,
9:40 ; Taa Haa 20:46 ; Ahzaab, 33:39; Chastity, vide Bani Israil,
17:32 ; Mominoon, 23:5.7 ; Furgan, 25:68 ; Ma ‘arij, 70:29, 31 ; Doing
of good, vide Bagarah, 2:82, 148 ; Nisa, 4:48 ; Maa'idah, 5:48 ; R’ad,
13:22; Lugman, 31:17 ; Largeheartedness, vide Bagarah, 2:237 ; Aale
Imran, 3:170 ; Nisa, 4:8, 24,33,37,58, 128 ; An'am, 6:121, 153 ; Nah,
16:94, 153 ; Remain within the Limits of Allah, vide Maa 'idah, 5:87-88
. Do not accuse the innocent, vide Nisq, 4:112 ; Avoid indecency, evil
and rebellion. vide Nahl, 16:90 ; Give full measure and weight, vide
Bani Israil, 17:31-40; Do not laugh at people or find fault or nickname,
vide Hujuraat, 49:11 ; Avoid suspicion and backbiting, vide Hujuraat,
49:12, Be good to the neighbours, vide Nisa, 4:36 . Help the kindred,
needy and way — fairer (Nahl, 16:90 ; Bani Israil, 17:26 ; Speak a gentle
word, vide, Banr fsrail 17:28 ; Do not oppress the orphans and chide
not the one who asks, vide Dwha, 93:10 ; and so on.
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In order to maintain the punty of the family life and the
generation, Qur'an also commands for marriage ', and observance of
“purdah”™ {privacy ) by the Muslim women (vide Noor, 24:27, 28, 29,
30, 31, 50, 58, 60, 61 and Alzaab, 33:53, 55,59), and provides very
serious punishment for rape and adultery.

These are the basic commands given by the Holy Qur’an for
moral development of the human society, and the Holy Prophet by
his Traditions explained and applied these commands to the Muslim
Ummah and also laid down further necessary commands, directions
and instructions in order to establish good moral conduct among his
followers, particularly relating to salutation, seeking permission for
entry in the house, observance of purdah (privacy) by the Muslim
women, shaking hands, embracing, kissing, manners of standing,
sitting, sneezing, yawning, smiling, langhing, naming the children,
speech and poetry, backbiting, slandering, fulfillment of promise,
joking, pleasing, tribal pnde, relationship, loving and respecting the
human beings, love and hate for the sake of Allah, moderation in
deeds, modesty, anger and boasting, tyranny, enjoining the Good and
forbidding the Evil, softening the hearts, excellence of poverty and
the poor, greed and hope, age, patience and reliance on Allah,
hypocrisy, weeping and fearing, warning and admonition, so on. All
these Ahadees have been safely noted by compilers of Ahadees,
particularly the Saha Sitta, an authentic selection of which is also
contained in the Mishkat-ul-Masabeeh, Kitab-ul-Aadaab and Kitabur
Rigaaq, which form the basis of Figah relating to “Akhlagiyaat”
(morality ).

(3) MANAKAHAAT (MARRIAGE, etc.)

“Manakahaat” deal with mamiage, dower, divorce, children,
maintenance and inheritance.

1. We will deal with it under the “Manakahaat™
2. We will deal with it under the * "Uqubaat *
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(a) Marriage

Qur’an says that, “of His Signs is this that He created mates
for you from your selves so that you might find comfort of mind in
them, and He put between you love and compassion” (Rum, 30:21);
and commands for marmage saying, “marry those among you who are
single, and those who are fit among your male slaves and your female
slaves. If they are needy. Allah will make them free from want out of
His Grace. And Allah is Ample— giving, Knowing” {(Noor, 24:32);, and
“marry such women as may seem good to you, two or three or four ,
but if you fear that you will not do justice, then (marry) only one or
that which your right hands possess. That is more proper that you may
not do injustice™ (Nisa, 4:3). Qur'an declares husband and wife as an
apparel of each other (Bagarah, 2:187), and the marriage contract as
“Meesaqan Ghalizah” i.e. Strong Covenant” (Nisa, 4:21). Qur'an also
permits marriage with the chaste women of the People of the Book
(Maa'idah, 5:5) ; as well as with the slave girls (Nisa, 4:25).

As regards the divorced women, Qur'an says, “when you
divorce women and they complete their term (i.e. period of Iddat),
prevent them not from marrying their husbands if they agree among
themselves in a lawful manner” (Bagarah, 2:232).

As regards the remarnage by the widows, and the offer of
marriage to them, Qur'an says, “and as for those of you who die and
leave wives behind, such women should keep themselves in waiting
(1.e. Iddat) for four months and ten days. When they reach their term,
there is no blame on you for what they do for themselves in a lawful
manner. And Allah is Aware of what you do. And there is no blame on
you respecting that which you speak indirectly in the asking of such
women in marriage or keep (the proposal) concealed within yvour
minds. Allah knows that you will have them in your minds, but give
them not a promise in secret unless you speak in a lawful manner. And
confirm not the marriage tie until the prescribed period reaches its end.
And know that Allah knows what 1s in your minds; so beware of Him,
and know that Allah is Forgiving, Forbeanng™ ( Bagarah, 2:234-235).
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As regards the nature of relationship between husband and
wife, Qur’an says. “women have rights similar to those against them
in a just manner, and men are a degree above them ; and Allah is
Mighty, Wise” (Bagarah, 2:228) . and, “men are the Guardians over
women, with what Allah has made some of them to excel others and
with what they spend out of their wealth. So the good women are
obedient, gnarding the unseen as Allah has guarded. And (as to)
those on whose pant you fear desertion, admonish them, and leave
them alone in beds and punish them. So if they obey you, seek not a
way against them. Surely Allah is ever Exalted, Great™ (Nisa, 4:34).

As regards any dispute between husband and wife, Qur’an
says, “and if you fear a breach between the two, appoint an orbiter
from his people and an orbiter from her people. If they both desire
agreement, Allah will effect harmony between them. Surely Allah is
ever Knowing, Aware” (Nise, 4:35) ; and, “if a woman fears ill-
treatment from her husband or desertion, no blame is on them if they
effect a reconciliation between them, and reconciliation 1s beiter.
And avarice is met with in (men’s) minds. And if you do good and
keep vour duty, surely Allah is ever Aware of what you do" (Nisa,
4:128).

Qur'an, however, prohibits marmage with ex-wives of the
father (Nisa, 4:22), the idolatresses (Bagarah, 2:221), the adulteresses
(Noor, 24:3), the mothers, daughters, sisters, patemal aunts, matemal
aunts, brothers® daughters, sisters’ daughters, father’s mothers, foster
sisters, mothers of wives, stepdaughters of the wives, the wives of the
sons, two sisters at a time, and all mamied women (Nisa, 4:23-24).
Qur'an also prohibits the taking of women by way of inheritance.
(Nisa, 4:19).

(b) Dower

Qur'an lays great emphasis on payment of dower while
marrying a woman (Nisa, 4:24) , even though she be a slave girl
(Nisa, 4:25) or a Muslim woman coming fleeing from the camp of
the enemy (Mumtahinah, 60:10) , and prohibits taking back of the
dower (Nisa, 4:19-21), although allows the woman to remmit it
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herself by her own consent (Nisa, 4:4), or to take “Khula” (Bagarah,
2:229). In case of divorce, however, before cohabitation, half of the
dower is to be paid (Bagarah, 2:237), and if no dower is fixed, then
dower 1s to be paid according to the usage and status of the husband
(Bagarah, 2:236).

(¢) Divorce and Iddat

Qur'an permits divorce, but commands for its pronounce-
ment at the beginning of menstruation and calculation of the penod
of Iddat (Talag, 65:1), and says that revocable divorce is twice only
(Bagarah, 2:229), and became unrevocable afier the third
pronouncement (Bagarah, 2:230), and permits the husband to take
his wife during the penod of Iddat in case of a revocable divorce
(Bagarah, 2:231) or if the period of Iddat is completed, then to
remarry her (Bagarah, 2:232), and commands for the maintenance of
the women during Iddat (Bagarah, 2:236), and not to turn them out
from the houses during Iddat (Talag, 65:1), and maintain them till
delivery if they are pregnant (Talag, 65:6) and to spend on them
according to the means (Talag, 65:7).

If a man puts away his wife by “Izhaar”, i.e. calling her as
the back of his mother, and wants to go back to her, he may do so by
freeing a slave, or fasting for two months, or feeding sixty needy
ones (Mujadilah, 58:3-4).

Qur’an also permits a woman to obtain separation from her
husband by way of “Khula” (Bagarah, 2:229). There is also the
separation by “Li'an” i.e. invoking of curses by the husband and the
wife (Noor, 24:6-10).

Consequent upon divorce the wive 1s to observe a period of
Iddat (waiting) before re-marriage, for three courses (Bagarah,
2:228) : but if she 1s not menstruating, then three months only
(Talag,65:4) ; and if she is pregnant, then till delivery ( Talag, 65:4).
There 1s, however, no Iddat if she is divorced before cohabitation
(Ahzaab, 33:49).
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(d) Children

Qur’an fixes the period of weaning of the children as two
yvears (Lugman, 31:14), and provides that mothers shall suckle their
children for complete two years if their husband so desire ( Bagarah,
2:233), and will be entitled to maintenance during this period (Iad).
Also see Talag, 65:6 and 7.

Side by side to bringing up of the children, the parents are
also to educate them, and the first and the foremost education is that
of total submission to Allah the Almighty. According to Qur’an,
Prophets Abraham and Jacob (Yaqub) enjoined on their sons, O my
sons, surely Allah has chosen for you (this) religion (i.e. Islam), so
die not unless you are the Mushms, ie. the submuiting ones”
(Bagarah, 2:132) ; and on the verge of his death Prophet Jacob also
said to his sons, “What will you serve after me ? They said : we shall
serve your God and the God of your fathers, Abraham and Ishmael
and Ishaq, One God only, and to Him do we submit.” (Bagarah,
2:133). Through the tongue of Luqman, Quran also provided the
lessons which the parents should give to their children, viz., “O my
son, ascribe no partner to Allah. Surely ascribing partners (to Allah)
is a grievous iniquity” ; and “O my son, even if it be the weight of a
grain of mustard — seed, even though it be in a rock, or in the heaven
or in the earth, Allah will bring it forth. Surely Allah is Knower of
subtleties, Aware. O son, keep up prayer and enjoin Good and forbid
Evil, and bear patiently that which befalls you. Surely this is an affair
of great resolution. And tum not your face away from people in
contempt, nor go about in the land exultingly. Surely Allah loves not
any self — conceited boaster. And pursue the right course in your
going about and lower you voice. Surely the most hateful of voices is
braying of ass” (Lugman, 31:13. 16-19). The basic aim of the Holy
Prophet’s Mission was to recite the Book 1.e. Qur'an, to purify, and
to teach the Book and the Wisdom (Aale Imran, 3:164), and
therefore the pnmary education to be given to the children is the
education of Qur’an and Sunnah .
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As regards the orphans, Qur'an commands that they should
not be oppressed (Duha, 93:9) . people should not be rough to them
(Maa ‘oon, 107:2) . or dishonour them (Fajr, 89:17) : set right their
affairs (Bagarah, 2:220) ;. be good to them (Nisa, 4:36) ; deal with
them justly (Nisa, 4:127) ; draw not near to their property except in a
goodly way (An'‘qam, 6:152 ; Bani Israil, 17:34); do not change their
good property with bad one (Nisa, 4:2) ; and return their property to
them (Nisa, 4:6).

As regards the commands relating to the relationship
between parents and children, we have already noted the verses of
the Holy Qur’an under the heading * Akhlaqiayaat.”

(e) Maintenance and Inheritance

Maintenance is an inherent incidence of marriage, meaning,
thereby that the marnage tie inherently makes it obligatory for a
husband to maintain his wife according to his means. Qur’an says,
“men are guardians over women with what Allah has made some of
them to excel others and with what they spend out of their wealth”
(Nisa, 4:34), and also commands the husband to maintain his wife
even dunng Iddat after divorce (Bagarah, 2:236), and for one year in
case of the death of the husband (Bagarah, 2:240), and also duning
suckling of the child (Bagarah, 2:233 ; Talag, 65:6).

As regards inheritance, it may be noted that before the
advent of Islam. among the Arabs only the major sons were entitled
to inherit. In the absence of the sons, the father ; and in the absence
of the father, the real brother ; and in the absence of the real brother,
the real uncle, was to inhent,

Islam, firstly made the “Muhajir” (emigrants) and the
“Ansaar” (helpers) as heirs to each other (Anfaad, 8:72-75) ; and then
declared the near relations to be the heus (Anfaal, 8:75) ; and also
permtted the Muslims to give whatever they liked to thewr friends out
of their properties (Ahzaab, 33:6) , and along with the heirs also
recognized the rights of inheritance by contract (Nisa, 4:33) ; and
finally mentioned the heirs as well as their shares,
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making both men as well as women to inhent (Nisa, 4:7), comma-
nding that son should get double that of the daughter, and if there is no
son, but there are two or more daughter, they will get two-third ; and if
she is only one, she will get one-half (Nisa, 4:11).

As regards the parents, for each of them is one — sixth, if
there is a child also ; and if there is no child, for the mother is one —
third ; but if there is also brother, the mother will get one-sixth (Nisa,
4:11).

As regards husband and the wife, if there is no child, the
husband will get one-half ; and the wife will get one-fourth. But if
there is a child, the husband will get one-fourth ; and the wife will
get one-eight.

As regards the heirs of the mother, if there is no father or
children, but a sister and a brother (through the mother), each of
them will get one-sixth ; and if they are more, then they will share
equally 1n one-third (Nisq, 4:12).

As regards “Kalalah” i.e. the one leaving no parents and no
children, but having a sister, then she will get one-half ; and if a
woman dies leaving only a brother, he will get the whole; and if
there are two sisters, they will get two third ; but if there are sisters
as well as brothers, the males will get double that of the females
(Nisa, 4:176).

The legal heirs mentioned in these verses are known as the
“Zul Farooz” (sharers), and their shares, being the Qur'amc shares,
are to be satisfied first from the inhentance, after satisfaction of the
debts and legacies, if any.

All these verses bear the basic commands revealed in the
Qur’'an regarding the “Manakahaat”, i.e. marmage, dower, divorce
and Iddat, children. maintenance and inheritance, but while applying
these commands the Holy Prophet explained them. provided
necessary details thereof and made provisions where necessary,
particularly relating to the method of offer and acceptance for
marriage, performance of marriage before the
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witnesses, and the general public, the delivery of the Sermon of
Mamiage. the seeing of the proposed wife by the man before
marriage, guardianship in marmiage, permission of the woman,
prohibited women, cohabitation with the wives after the marnage,
marnage with the slave girls, payment of dower, wedding feast
(Walimah), fixing turns between the wives if more than one, rights of
wives, divorce, Li'aan, Iddat, maintenance, Istabra, custody of minor
children, age of puberty, looking after and maintenance of the
orphans, giving shares in the property left after satisfaction of the
shares of the “Zul Farooz™ (sharers) to the residuaries and the next of
kindred, etc., and all necessary details regarding putting the
commands of Allah in actual practice. All these are contained in the
Ahadees which have been safely noted by the compilers of Ahadees,
particularly the Saha Sitta, an authentic selection of which is
contained in the Mishkat-ul-Masabeeh, Kitabun Nikah, and Fara'iz,
which form the basis of Figah regarding the “Manakahaat.”

(4) MU' AAMLAAT

Under this topic come the individual and social life as well
as the financial and political dealings of men.

As regards the individual life, a man must always keep in
mind that he has been created by Allah so that he may serve Him
(Zaariyaat, 51:56). He should therefore serve Allah being sincere to
Him in obedience, be upright, and keep up prayer and pay the poor-
rate (Bayyinah, 98:5). He should fear Allah, seek means of nearness
to Him, and strive hard in His Way (Maa 7idah, 5:35) ; be upright for
Allah, bearer of witness with justice, and let not hatred of a people
incite you not to act equitably, be just (Maa idah, 5:8).

Qur'an teaches the manner of Salutaton (Nisa, 4:86 . Noor,
24:61) , permission for entry into the house and attending the feasts
(Noor, 24:27-29 ; Ahzaab, 33:53) ; sitting 1n the meetings (Mujadilah,
58:11) ; speaking what is the best (Baw Israil 17:53), walking in
humility (Furgan, 25:63) ; not turmng away faces from the people
nor be exultant nor talk in a loud voice Lugman,
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31:18-19) ; maintaining unity (Aale fmran, 3:103) ; enjoining for
good and forbidding evil (Taubah, 9:71) ; not to devour each other’s
property by injustice (Nisa, 4:29) ;. not to make jokes of others, avoid
suspicion, spy not nor backbite (Hujurar, 49:11-12) ; and help the
weak (Nisa, 4:75) be good to the orphans (Bagarah, 2:220) ; and the
relatives, the poor, the way-farers (Rum, 30:38), and the neighbours
(Nisa, 4:36) ; and the parents (Ankaboot, 29:8) and the slaves (Nisaq,
4:36) : give full measure and weight (Rafiman, 55:8-9), and so on.

As regards the food and dress, Qur'an permits eating of
whatever is made lawful by Allah (Naki 16:114) ; and wearing of
the dress to cover the shame and to safeguard the body and to acquire
adornment (Aa raaf, 7:26).

As regards the commands relating to the relations between
parents and children, husband and wife, and individual and State, and
so on, we have already noted the Qur'anic verses under the
“Akhlagivaat”, and therefore need not to be repeated here again.

As regards financial dealing, they consists in (1) acquisition
and (2) disposal of wealth including property, and (3) bargains, ie.
sale and purchase, as well as business transactions including
agreements, contracts, partnerships , and giving properties on rent,
and so on.

As regards acquisition of wealth of wealth and property,
Qur’an, says : for every body is what he (lawfully) eams (Bagarah,
2:86 ; Nisa, 4:32). It says : eat of the lawful things that Allah has
given you (Maaidah, 5.28 | Mominoon, 23:51), and do not look at
what Allah has given to others (Hijr, 15:38), and swallow not up the
property of others by false means (Bagarah, 2:88), and devour not
your property among yourselves by illegal methods except that it be
trading by mutual consent (Nisa, 4:29).

Qur'an condemmns breach of trust (dale fmran, 3:160), and
orders that the trusts should be returned to their owners (Bagarah,
2:285; Nisa, 4:58). It says : approach not the property
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of the orphan except in the best manner until the orphan attains his
maturity (An ‘aam, 6:153).

Qur'an permits trade (Bagarah, 2:275), bounties of war
(Anfaal, 8:41). charity {Bagarah, 2:277), inheritance (Nisa, 4:11-12),
and will (Bagarah, 2:180),

Qur'an forbids bribery (Bagawah, 2:188), condemns
dishonesty (Aale Imran, 3:160), commands for giving full measure
and weight (An'aam, 6:153), condemns and forbids intoxicants and
gambling (Bagarah, 2:219 ; Maa'idah, 5:90), and also condemns and
forbids usury (Bagarah, 2:276 . Aale Imran, 3:129).

As regards disposal of wealth and property, Qur’an
discourages hoarding up as well as remaining of the propernty in few
hands (Homazah, 104:2-9 ;| Hashr, 59:7), condemns niggardliness
(Aale Imran, 3:179 ; Taubah, 9:35) as well as squandering (Bani
fsrail, 17:26-27) and commands for adopting a middle course (Bam
Israil, 17:29 ; Furgan, 25:63-67), encourages spending in the Way of
Allah (Bagarah, 2:274), loaning without interest (Bagarah, 2:275-
279) and as Qarze Hasanah” (Bagarah, 2:245), giving time to the
debtor (Bagarah, 2:280), and prefers remittance of it (Bagarah,
2:280). As already noted, Qur'an provides for disposal of property
by way of Charity (Zakaat and Khairaat), will as well as inheritance.

As regards the bargains, Qur’'an permits the trade (Bagarah,
2:275), orders for putting into writing the contracts of debts
(Bagarah, 2:282) before two male or one male and two female
witnesses (ibid) and says that writing is not necessary if the
transaction is by hand to hand (ibid), and orders for having witnesses
of the sale (ibid), and also permits mortgage ( Bagarah, 2:283)

These are the few basic commands given by the Holy Qur’an
relating to the “Mu’aamlaat™ in the mdividual as well as the social
life of man, but the details thereof together with further necessary
commands, directions and instructions in this
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connection have been provided by the Holy Prophet himself relatjn%
particularly to the disposal of property by Hiba (gift) and Wakf
(trust), the limit and conditions goverming the Wasivat (Will),
distribution of the inheritance among the residuaries and the distant
kindred after satisfaction of the shares of the Zul Farooz (Sharers),
charity of Eidul Fitr (ordered in the 2™ year of Hijrah), Zakaat
(enforced in 8" year of Hijrah and rules goveming it and its
collection (in the 9" year of Hijrah), kinds, extent and conditions of
the business transactions, usury, hoarding up, allowing time to the
debtors, partnership and agency, giving aticles on loan, nght of
presumption (Shuf ah), giving the lands on rent or share basis, finds,
slaves, oaths and vows, journeys, foods, dress, feasts, dress, shoes
and socks, adornment, use of oil, antimony, cuppling and tattooing,
pictures, decoration of the houses, keeping of dogs and cats, hunting
and slaughtering, curing of diseases throngh medicines as well as
through the spells, good and bad omen, foretellings, sorcering,
dreams, and so on. The Ahadees on all these aspects of the human
life have been safely recorded by the compilers of the Ahadees,
particularly by the Saha Sitta, an authentic selection of which is
contained in the Mishkat-ul-Masabeeh, Kitabnz Zakaat, Kitab-ul-
Buyoo®, Kitabun Nikah Kitabus Sayd Waz Zaba’'eh, Kitab-ul-
At'imah, Kitab-ul-Libaas, Kitabut Tib War Raqi and Kitabur Roya,
which form the basis of Fiqah relating to *Ma’aamlaat.”

(5) "UQUBAAT

Under this topic come the crimes and the pumshment of the
criminals, Qur’an has laid down punishment for five offences only as
follows :-

(a)  Qisaas or retahation for murder, saying, “O youn who believe,
retaliation is prescribed for you in the matter of a slain : the free
for the free, and the slave for the slave, and the female for the
female” ' (Bagarah, 2:178) ; and, “and whoever is slain
unjusﬂy We have indeed given to his heir

%’
1. Created firstly of the Iand of an;d Nabavi in the 17 year of Hijrah, then of the

garden of Ab.t Talha in the 4™ or 5" year of Hijrah, then of the land of Khaybar by
Umar in 7" year of Hijrah (Seeratun Nabi, by Shibli No’mani, Vol. IT , pp. 131-132).
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authority (to take retaliation), but let him not exceed the limit in

slaying. Surely he will be helped” (Bani Israil, 17:33).

Qur’an also provides for “Deeyat”™ or blood-wit, in place of
retaliation, saying, “but if remission is made to one by his
(aggrieved) brother, prosecution (for blood-wit) should be according
to the usage, and payment to him in a good manner” (Bagarah,
2:178) ; and, “and he who kills a believer by mistake should free a
believing slave ,and blood-wit should be paid to his people unless
they remit it as alms. But if he be from a tribe hostile to you and he 1s
believer, the freeing of a believing slave (only). And if he be from a
tribe between whom and you there is a covenant, the blood-wit
should be paid to his people along with the freeing of a believing
slave ; but he who has not the means should fast for two months
successively.” (Nisa, 4:92)

As regards retaliation for the wounds, Qur’an says, “and We
prescribed to them (i.e. the Bam Israil) in it (1.e. the Torah) that life
is for life, and eye for eye, and nose for nose, and ear for ear, and
tooth for tooth, and for wounds retaliation, but whoso foregoes it, it
shall be an expiation for him” (Maa Tdah, 5:45).

(b)y Hadd for fornication, saying, “the fornicatoress and the
formicator, flog each of them (with) a hundred stripes, and let
not pity for them detain you from obedience to Allah, if you
believe in Allah and the Last Day, and let a party of believers
witness their punishment” (Neoor, 24:2). But if the
formcatoress 1s a slave girl, she will be given half of the
punishment (Nisa, 4:25)

(c) Hadd for Qazf or false accusation, saying, “and those who
accuse free women and brng not four witnesses, flog them
(with) eighty stripes and never accept their evidence, and
these are the transgressors, except those who after-wards
repent and act anght ; surely Allah i1s Forgiving, Merciful”
(Noor, 24:4-5)

As regards the accusation by a husband against is  wife,
Qur’an says, “and those who accuse their wives and have no

1. Thus the system of refaliation which was extant among the Arabs (see the topic
“Pre-Islamic Period™ above) was modified.
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witness except themselves, let one of them testify four times, bearing
Allah to witness, that he is of those who speak the truth ; and the
fifth time that the curse of Allah be on him, if he 1s of those who lie.
And it shall avert the punishment from her, if she testify four times,
bearing Allah to witness, that he is of those who lie ; and the fifih
time that the Wrath of Allah be on her, if he is of those who speak
the truth” (Noor, 24:6-9).

(d) Hadd for theft, saying, “and the man and woman who commut
the theft, cut off their hands as a punishment for what they
have eamed, an exemplary punishment from Allah”
(Maa'idah, 5:38)

(e} Hadd for mghway robbery, saying, “the only purushment of
those who wage war against Allah and His Messenger and
strive to make mischief in the land is that they should be
murdered, or crucified, or their hands and their feet should cut
off on opposite sides, or they should be imprisoned”
(Maa'idah, 5:33)

These are the only punishment which Qur’an has prescribed,
and the Holy Prophet by his Traditions has explained and imposed
these punishments, and has laid down the conditions govemning these
punishments. The Holy Prophet has also laid down the punishment
of “Rajm” for adultery by married persons, and punishment for
drinking the wine, and prohibited all sorts of dealings in the wine. '
He also condemned recommendations in cnminal cases and
prohibited abusing of the convicts after the infliction of the
punishments. All these are safely recorded by the compilers of
Ahadees, particularly the Saha Sitta, an authentic compilation of
which is contained in the Mishkat-ul-Masabeeh, Kitab-ul-Hudood,
which form the basis of Figah for the "Uqubaat.

(6) MUKHASAMAAT (LITIGATIONS)

Administration of justice is one of the basic aims of the Holy
Qur’an. It addresses the Holy Prophet saying, “surely We

1. Inthe 8" vear of Hijrah (Seeratun Nabi, bystuli: No'mani, Vol. I1, p. 144)
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have revealed to you with truth so that you may judge between the
people by means of what Allah has taught you" (Nisa, 4:105) ; and,
“judge between the people by what Allah has revealed” (Maa idah,
5:48);, and, “whoever judges not by what Allah has revealed is
disbeliever, wrongdoer, and transgressor (Maa'idah, 5:44, 45, 47),
and, “when you judge between the people, judge with justice” (Nisa,
4:58) and, “be not one pleading the cause of the dishonest” (Nisa,
4:105) ; and “contend not on behalf of those who act unfaithfully to
their souls ; surely Allah loves not him who 1s treacherous, sinful”
(Nisa, 107) ; and, “follow not their low desires, turning away from
the truth that has come to you” (Maa'idah, 5:58) ;, and, “be
maintainers of justice, become witnesses for Allah, even though it be
against your own selves, your parents or near relatives, whether he
be rich or poor” (Nisa, 4:135) ; and, “when you speak, be just,
though it be against a relative” (An ‘aam, 6:153).

As regards documentary evidence, it should be in writing,
signed by the parties and attested by at least two male witnesses, or
one male and two female witnesses (Bagarah, 2:282) . or oral
evidence of four male witnesses in a case of adultery (Noor, 24:4,13
, Nisa, 4:15); or two witnesses in any other case (Maa 'idah, 5:106-
107). Witnesses are to take oath before they depose (Maa 'idah,
5:107). The witnesses should not refuse when they are summoned
(Bagarah, 2:282), and no harm should be done to the witnesses
(1bid). witnesses should speak the truth even though it be against a
relative (4n ‘aam, 6:153), or even against their own selves or parents
(Nisa, 4:135). Testimony should not be concealed (Bagarah, 2:283).

Judgment can also be given on basis of circumstantial
evidence (Yusuf 12:26-28). Cases may also be decided through
arbitration (Nisa, 4:35).

As regards the debt, Qur'an gives it preference over the
inhentance (Nisa, 4:11-12), recommends postponement of the
recovery if the debtor is in hard circumstances, and approves its
remittance as charity (Bagarah. 2:280).
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These are the few basic commands which Allah the
Almighty Himself revealed in the Holy Qur’an for the admimstration
of justice between the people ; and the Holy Prophet explained them
and put them in actual practice, and for this purpose he limself acted
as a judge and decided large mumber of cases civil as well as
criminal, which came before him, ' and also appointed Qazis
(judges) in different places.”® He entrusted the duties of police to
Qais bin Sa’d, and that of “Jallaad” {executors) to Zubair, Al
Miqdaad Binul Aswad, Muhammad bin Muslimah, Aasim bin
Saabit, and Zahaak bin Sufyan Kalaabi, * The Holy Prophet also
defined the qualifications, duties and responsibilities of the judges
and other officials concerned with the administration of justice, as
well as their remunerations, He also laid down the pumshment of
“Rajm” (storung to death) for adultery committed by a maried man
or womarn, flogging by stripes the drunkard, and also the punishment
of death for sodomy or unnatural offence. The Holy Prophet also laid
down the principles for evidence and witnesses, the qualifications of
the witnesses and the manner of taking their ewvidence,
pronouncement of judgments and executions of the court decisions,
and so on. All these have been safely recorded by the compilers of
the Ahadees, particularly the Saha Sitta, an authentic selection of
which is also contained in the Mishkat-ul-Masabeeh, which form the
basis of Figah relating to the Mukhasamaat.

(6) SIYASIYAAT

Under this topic come the form, formation, and purpose of
govermnment, as well as peace within and peace outside the country.

Qur,an does not lay down any particular form or the method
to form the government. According to Qur’an, sovereignty vests in
Allah. It says, “Allah’s is the kingdom of the Heavens and the Earth”
(Shura, 42:49) ; and, “to Him belongs whatever is in the Heavens
and whateveris in the Earth and

1. Seeratun Nabi, by Shibli No’mani, Vol. I, p. 61,77.
2. Tbid, p. 61, 68, 69, 77, in the 10® year of Hijrah (ibid, p. 58).
3. Ibid. p.78.
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whatever 1s in between them and whatever is beneath the soil” {Taa
Haa, 20:6) ; and, “ Allah ever encompasses all things” (Nisa, 4:126) ;
and, “Blessed is He in Whose Hand is the kingdom, and He is
Possessor of Power over all things” (Mudk, 67:1); and so on.

Allah has made man His vicegerent on earth ( Bagarah, 2:30
- An'aam, 6:165 ; Ambia, 21:105 . Faatir, 35:39 ; Swaad, 38:26) .
and “say : O Allah. Owner of the Kingdom, You give the Kingdom
to whom you Please, and take away the Kingdom from whom You
please, and You exalt whom You please, and abase whom You
please. In Your Hand is the Good. Surely, You are Possessor of
Power ever all things” (dale Imran, 3:26)

As regards the purpose of giving the rule to anybody on
earth, Allah the Almighty says (that believers are) “those who, if We
give them the rule in the land, keep up prayer, pay the poor-rate,
enjoin the Good and forbid the Evil” (Hajj, 22:41) ; and, “whose
affairs are (decided) by counsel among themselves” (S/hura, 42:38 ;
Aale Imran, 3:159) ; and, “judge between them (i.e. the people) by
what Allah has revealed” (Maa idah, 5:48)

Qur’an stands for equality of all citizens before the law as
well as equality of status and opportumty (Nisa, 4:1 | Qasas, 28:4). It
vouchsaves for everybody the nght of life (Bami Israil, 17:23) ,
property (Bagarah. 2:188), privacy (Neor, 24:27 ;| Hujuraat, 49:12,
reputation (Hujuraat, 49:12 ; Ahzaab, 33:58). and decision according
to law (Hujuraat, 49:6 . Bani Israil, 17:36 ; Nisa, 4:58).

Qurian also grants freedom of religion (Bagarah, 2:256 ,
Yunus, 10:99 ; An’aam, 6:108 ; Ankabut, 29:46) , freedom of opimon
(Nisa, 4:148 ; Maa'idah, 578 ; Aa'raaf, 7:164 ; Aale Imran, 3:110),
freedom of movement (Mulk, 67:15), and freedom of association (Aale
fmran, 3:103), to every citizen of the State. It also gives the nght to
evervbody to secure the basic necessities of life through lawful means
(Bagarah, 2:286 ;, Nisa, 4:32).

Among the basic duties of the govemment are justice,
education and health,
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As regards justice, we have already noted the Qur'anic
verses under the “Mukhasamaat” and need not be repeated here

again.

As regards education, the very first revelation (vide Alag,
96:1-5) and all subsequent revelations from Allah to the Holy
Prophet were in the form of education through the angel Gabnel, and
as regards the Mission of the Holy Prophet the first and foremost aim
of it was to (1) recite to the people the Message of Allah, (2) punfy
them, (3) teach them the Book and the wisdom, and (4) teach them
that which they did not know (Bagarah, 2:151).

Further, the very first revelation started with the word,
“Read” (Alag 96:1), and then also said, “Who (i.e. Allah) tanght
man by the pen” (Alag, 96:4), which shows that “reading” and
“writing” which are the two sources of knowledge were and are to be
used for the propagation of Islam. Then by another verse it was said,
“and the believers should not go forth all together. Why, then, does
not a party from among them go forth that they may apply
themselves to obtain understanding in religion, and that they may
warn their people, when they come back to them, (so) that they may
be cautious™ ( Taubah, 9:122).

As regards health, along with the purity of the soul, Qur'an
also lays emphasis on cleanmess ' of the body (Muddassir, 87.14 :
Faatir, 35:18) ; as well as clothes (Muddassir, 74:4) ; commands for
taking bath afier sexual defilement (Nisa, 4:43), and for ablution
before the prayers (Maa'idah, 5:6), keeping away from the wives
during menstruation (Bagarah, 2:222), and keeping away from
prayer while intoxicated (Nisa, 4:43). The commands for eating the
lawful things only (Nahl. 16:114) and use of the dress (4a 'raaf
1. The word “Rujzaa,” meaning “impurity” or “um-cleanness”, used in verse 5 of
Chapter 74 (Miuddassir), implies the impurity or uncleanness of the soul as well as

body, and, in its extended sense, it appears to be vide enough to indude the

uncleanness of the body, house, street, as well as the city as a whole, and therefore
to remove the uncleanness wherever it is found is necessary for maintenance of the

health.
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7:26), giving up of the intoxicants (Maa'idah, 5:90), and the
commands for offering the five times’ prayers and fasting during the

month of Ramazan are all meant not only for the purification of the
soul but also for health of the body.

As regards peace within the country, it may be noted that the
commands which Qur’an issues relating to governing the affairs of
the people according to the law of Allah, doing justice, equality of all
citizens, status, opportumty, safeguard of life, property, privacy,
reputation, freedom of religion. freedom of opinion. freedom of
movement, and freedom of association, seeking basic necessities of
life, education, and health, which we have already noted, are all to
safeguard the peace within the country.

As regards peace outside the country, it depends upon
agreements and treaties, defensive measures, and ultimately upon the
WArs,

The Holy Prophet and his followers suffered very seriously
at the hands of the non-believers of Mecca during the first thirteen
years of the Holy Prophet’s mission, but they were not allowed to
fight. But when even after the migration of the Holy Prophet to
Medinah, the non-believers of Mecca did not keep silent and tned
their best to cause harm to lnm and his followers. Allah the Almighty
permitted the Mushims also to fight against the non-believers, saying,
“permission (to fight) is given to those (i.e. Muslims) on whom war
1s made (by the non-believers), because they (i.e. the Mushims) are
oppressed” (Hajj, 22:39. Also see 40). This is because, “whoever
defends himself afier his being oppressed, these 1t 1s against whom
there 18 no way (to blame). The way (to blame) 1s only agamst those
who oppress men and revolt in the earth unjustly. For such there 1s a
painful punishment” (Shwra 42:41-42). For this reason it was said,
“and fight in the Way of Allah against those who fight against you
but be not aggressive. Surely Allah loves not the aggressors”
(Bagarah, 2:190. Also see 191 to 194) ; and, “fight with them until
there 15 no more persecution” (Anfaal 8:39. Also see 40) ; and,
“what reason have you not to fight in the Way of
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Allah, and the weak among the men and the women and children
who say : Our Lord, take us out of this town whose people are
oppressors, and grant us from You a friend, and grant us from You a
helper” (Nisa, 4:75)

Regarding those of the non-believers who were neutral, it
was said, “so if they withdraw from you and fight not and offer you
peace, then Allah allows you no way against them” (Nisa, 4:90).

But they should be sincere in their offer of peace. Qur’an
says, “yvou will find others who desire to be secure from you and
secure from their own people. Whenever they are made to retum to
hostility, they are plunged into it. So if they withdraw not from you,
nor offer you peace and restrain their hands, then seize them and kill
them wherever you find them. as against these We have given you a
clear authonity” (Nisa, 4:91).

Regarding the offer of peace, Qur'an said. “and if they
incline to peace. incline you also to it, and trust in Allah. Surely He
is the Hearer, the Knower. And if they intend to deceive you, then
surely Allah is Sufficient for you. He is Who strengthened you with
His help and with the believers™ (Anfaal, 8:61-62).

It was also said, “and if they break their oaths after their
agreements and revile your religion, then fight the leaders of
disbelief — surely their caths are nothing — so that they may desist.
Will you not fight against a people who broke their oaths and aimed
at the expulsion of the Messenger, and they attacked you first ? Do
you fear them ? But Allah has more night that you should fear Him, if
you are believers” (Taubah, 9:12-13).

The Jews of Medinah had broken the agreements with the
Holy Prophet, excited the non-believers of Mecca and the hypocrites
agamst the Mushms, and harassed the Mushims 1n the baitle of the
Trench. Qur’an therefore commanded the Mushms to fight against
them saying, “fight those who believe not in Allah, nor in the Last
Day, nor forbid that which Allah and His Messenger have forbidden,
nor follow the Religion of Truth, out
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of those who have been given the Book, until they pay the tax in
acknowledgment of supeniority and they are in a state of subjection”
(Taubah, 9:29).

Previously the command to fight was against the non-
believers of Mecca and the Jews of Medinah only, but when other
tribes of Arabia also joined hands with them, Qur’an commanded to
fight against all saying, “and fight the polytheists all together as they
fight you all together, and know that Allah is with the nghteous
ones” ( Taubah, 9:36).

Regarding those who were never hostile towards the
Muslims, Qur’an said, “Allah forbids you not respecting those who
fight you not for religion, nor derive you forth from your homes, that
you show them kindness and deal with them justly. Surely Allah
loves the doers of justice. Allah forbids you only respecting those
who fight you for religion, and derive you forth from your homes,
and help (others) in your expulsion, that you may take friends of
them, these are wrongdoers” (Mumitahinah, 60:8-9)

Side by side to the commands for fighting, Qur’an also laid
emphasis on honouring the agreements and treaties .

(a) generally, wviz., “O you who believe, fulfil the
obligations” (Maa idah, 5:1) ; and, “fulfil the covenant of Allah,
when vou have made a covenant, and break not the oaths afier
making them fast, and yvou have indeed made Allah your Surety”
(Nahi, 16:91. Also see 92) ; and, “fulfil the promise ; surely, the
promise will be enquired into” (Bani Israil, 17:34); and also

(b) specially, viz., inspite of declaration of immunity against
the polytheist in general, it was said, “except those of the idolaters
with whom you had made an agreement, then they have not failed
you in any thing and have not backed up anyone against you ; so
fulfil their agreement to the end of their term. Surely Allah loves
those who keep their duty” (Tawbah, 9:4) ; and, “except those with
whom you made an agreement at the Sacred Mosque. So as long as
they are true to you, be true to
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them. Surely Allah loves those who keep their duty” (Taubah, 9:7)

But in case of an expected treachury, Qur’an says, “and if
you fear treachury on the part of a people, throw back to them (their
agreement) on basis of equality. Surely Allah loves not the
treacherous” (Anfaal, 8:58).

When Qur’an asked the Muslims not to make friends the
hypocrites and to seize them and kill them if they come to hostility, it
also said, “except those who join a people between whom and you
there 1s an alliance” (Nisa. 4:90), which shows that respect for the
country with whom there is an agreement is necessary and whoever
is seftled therein is safe. Not only this, but if any person of the nation
with whom there is an agreement is killed, his blood-wit is the same
as that of killing a Muslim by mistake (Nisa, 4:92), although the
blood-wit of a Muslim belonging to the enemy is less than that (ibid).

Regarding those Muslims who are living in the enemy country
Qur’an said, “if they seek your help from you in the matter of religion,
it is your duty to help (them) except against a people between whom
and you there is a treaty” (Anfaal 8:72); which means that in such a
case also the agreement is to be honoured.

As regards the defensive measures, Qur'an says, “make
ready for them (1.e. the enemy) whatever force you can and horses
tied at the frontier, to frighten thereby the enemy of Allah and your
enemy and others besides them, whom you know not — Allah knows
them. And whatever you spend in the Way of Allah it will be paid
back to you fully and you will not be wronged” (Anfaal, 8:60) ; and,
“O you who believe, take your precautions, then go forth in
detachments or go forth in a body” (Nisa, 4:71). Qur'an also
commands for making investigations (Nisa, 4:94), and lays down
special form for offering the prayer in the battle field (Nisa, 4:102).

As regards the captives of war, Qur'an permitted their
release by way of favour or against compensation (Muhammad,
47:4), but before taking them as captives there should be thorough
smiting of the enemy (Anfaal, 8:67)
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Then as regards those who were taken as slaves or slave-
girls, Qur'an recommended their freedom by way of thanks to the
Favours of Allah (Balad, 90:11, 13), or by way of ransom for the sin
of murder (Nisa, 4:92), or of Zihaar (Mujadilah, 58:3), or for
breaking of the oath (Maa idah, 5:89). Qur'an fixed a portion in the
Zakaat for freedom of the slaves (Taubah, 9:60), and also ordered for
helping the slaves who desired freedom against payment (Noor,
24:33).

As regards the booty or spoils of the war, the pre-Islamic
Arabs used to divide it among the participants of war and larger
portion of it was to go to the chief of the army, who used to get the
“Marbaa” i.e. one-fourth, the “Safi” ie. that which he liked, the
“Nashitah™ 1.e. that which the army got before the stant of the war,
and the “Fuzool” i.e. that which remained after the division.

The first command which the Muslims received in this
connection was regarding the booty of Badr, in which it was said,
“the booty 1s for Allah and His Messenger” (4Anfaal 8:1) ; and then
the manner of its distribution was laid down, saying, “and know that
whatever you acquire in the war, a fifth of it 1s for Allah and for the
Messenger and for the near of kin and the orphans and the needy and
the way-farer” (dnfaal, 8:41)

As regards the “Fai” i.e. that which was acquired without
fighting, Qur'an said, “whatever Allah restored to His Messenger
from the people of the towns, it 1s for Allah and for the Messenger,
and for the near of kin and the orphans and the needy and the
wayfarer, so that it be not taken by tums by the rich among you”
(Hashr, 59:7) ; and, “it is for the poor ones of the emigrants, who
were driven from their homes and their possessions, seeking the
Grace of Allah and (His) Pleasure, and helping Allah and His
Messenger. These it is who are the Truth-ful. And those who made
their abodes in the city (1.e. Medinah) and in faith before them, love
those who have migrated to them, and find in their hearts no need of
what they are given. and prefer (them) before themselves, though
poverty may afflict them. And whoever is saved from the
niggardliness of his soul, these 1t 1s that are the successful. And those
who come after them
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say : Our Lord, forgive us and our brethren who had precedence of
us in faith, and leave no spite in our hearts towards those who
believe. Our Lord, surely vou are Kind, Merciful” (Hashr, 59:8-10).

Qur’an, while laid emphasis on the believers to fight against
the non-believers in the Way of Allah. also exempted the weak, the
sick, and those who could find nothing to spend (Taubah, 9:91), and
those to whom no mount could be supplied and they went back
weeping (Taubah, 9:92), and those who were blind or lame or sick
(Fatha, 48:17), from fighting.

Qur'an also gave promise of Great Reward for those who
fought in the Way of Allah, irrespective of the fact whether they
were slain in the war or were victonous (Nisa, 4:74 | Muhammead,
474, 5, 6).

These were the basic commands revealed by Allah the
Almighty in the Holy Quran relating to the government, and
maintenance of peace within and peace outside the country including
the war against the enemies of Islam. The Holy Prophet explained
and enforced these commands while fighting against the non-
believers in the Way of Allah and himself laid down further
necessary commands, directions and instructions relating to
appointment and duties of the officials, doing of justice and looking
after the welfare of the public including their health and education,
treatment and freedom of slaves, punishment of the apostates and the
mischief-makers, preparation for the war, joumey for the war,
invitation of Islam to the non-believers, way of fighting, taking
captives, giving security to the infidels, distnbution of the
“Ghanimat™ (booty) and “Fai”, imposition and recovery of “Jizyah”
(tax) on non-believers of the conquered territories, peace, expulsion
of the Jews from Arabia, and many other things, in his Traditions
which have been safely recorded by commpilers of the Ahadees,
particularly the Saha Sitta, an authentic selection of which 1s
contained in the Mishkat-ul-Masabeeh, Kitab-ul-"Itq, Kitab-ul-
Hudood and Kitab-ul-Jihaad, which form the basis of Fiqah relating
to Siyasiyaat.
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Note : Even apart from these major categonies of Figah,
which we have so far dealt with. all other necessary commands,
directions, and instructions relating to all aspects of the human life,
individual as well as social, were also issued by the Qur'an and
Sunnah in this period of eleven years (1 AH. to 11 A H.) known as
the Madani Period of the Holy Prophet’s Mission, and thus
legislation of the law was completed, and that is why this period is
also known as Legislative Period of the Islamic Figah.

Further, as we have already discussed in detail, ' in this very
period, the Qur’'an and Sunnah also gave sanction for Qiyas, i.e. use
of ones own opinion to decide the matter coming before him, if he is
unable to find anything in the Qur'an and Sunnah, but the decision
must remain within the hmits of Qur'an and Sunnah or, in other
words, 1t must not be aganst them. This is because Qur'an and
Sunnah are the basic sources of the Islamic Figah, and therefore
cannot be superceded by Qiyas or personal opinion, however sound
it may be. In fact Qiyas means analogy and the only purpose of it is
to extend the law laid down by Qur'an and Sunnah to given facts and
circumstances and not to lay down any new law at all.

Section 3

NEXT THIRTY YEARS - KHILAFAT-E-RAASHIDAH
(ITAH. TO 40 A.H.)

(Penod of collection, interpretation and extension of the laws)

COLLECTION

As we have also noted in bref in chapter 4 “Sources of
Figah”, in this period the Holy Qur'an was compiled in the form of a
compact volume. The Holy Qur’an was revealed in piece-meal to the
Holy Prophet, and whenever any verse or verses were revealed, the
Holy Prophet used to dictate them to the scribes, tell them their
arrangement and order them to write
1. See Chapter 4 “Sources of Figah™.
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down 1in their proper places. Thus the Qur'an was either in the
memories of the scribes or the parchments on which they used to
write it down. In the days of Abu Bakr, many Huffaaz” (i.e. those
who had leamt the Qur'an by heart) were slain in the army of
Yamamah, and, therefore, feeling the need to compile the Qur’an in
one compact volume, Abu Bakr, at the instance of Umar, ordered
Zaid bin Saabit, a promunent scribe and Haafiz of Qur’an to collect
the Qur'an in one compact volume. He accordingly gathered all
pieces of bones, date-leaves and tablets of stones on which Qur’amc
verses were wntten down and which were kept by different
Companions of the Holy Prophet , and then, with the help of his own
written materials and memory and assistance of other Huffaaz and
the wntten materials kept by them, collected and compiled the
Qur'an in one compact volume. He accomplished this task between
11 to 14 AH. This compilation was kept firstly by Abu Bakr, then
by Umar, and after him by Hazrat Hafsah., '

Then, when, in the days of Usman, there arose differences in
the recitation of Qur'an on account of difference in the accents of the
people of different regions of the Islamic State, and Huzaifah bin
No'man particularly invited the attention of Usman to it, Usman
called for the compilation kept by Hazrat Hafsah, and ordered Zaid
bin Sabit, Abdullah bin Zubair, Sa’eed binul Aas, and Abdur
Rahman bin Hans bin Hishaam to prepare more copies from it, and
also ordered that in case of difference of opimion between them, it
should be written in the accent of the Quraish, becanse Qur'an was
revealed in the language of the Quraish. They did accordingly. Then
the original compilation was returned to Hazrat Hafsah, and the
copies prepared thus were sent to different places, particularly
Kufah, Damascus and Mecca and were kept in the Central Mosques
for use as the only authentic official copies and all other
compilations prepared and kept by different persons were ordered to
be bumt up. This was done in the 25" year of Hijrah. *

P —— - —aee],

Taareekh Figah-e-Islami, ibid, pp. 157-159.
2. lhid, 159-161.
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Here it may also be noted that compilation of the Holy
Qur'an as such was also necessary in view of the fact that
promulgation of the Divine Law had already been completed in it
and all affairs of the Mushims community at large were to be
govemed by 1t.

No such step was, however, taken to compile the Ahadees of
the Holy Prophet in this period. It was rather discouraged even by
Abu Bakr and Umar who had also ordered the other Companions not
to narrate the Ahadees frequently, and when-ever any Hadees was
narrated before them they used to get it confirmed by witnesses and
then accept it as an authonty to decide any matter in respect of which
no direct verse of the Holy Qur'an was available. ' The reason for
this was that they feared lest people may start narrating falsely from
the Holy Prophet or lest they may ignore the Book of Allah as did
the previous nations.

But inspite of this strict attitude of the State, the narration and
study of the Ahadees continued among the learned ones around
whom the people used to gather and leam the Ahadees, and thus the
study of Ahadees continued with progress of time to be pursued with
all the greater vigour.

But all scholars of Hadees were not also the Fageeh or
Junsts. Among those who acquired prominence in Figah were Abu
Bakr, Umar, Usman. Ali, Abdullah bin Mas'ud. Abdullah bin Umar,
Abdullah bin Abbas, Abu Musa Ash’ari. Mu’aaz bin Jabal, Ubay bin
Ka'b and Zaid bin Saabit, and on their juristic opinions are based
many prnciples of the Islamic Junsprudence. For a long time
Abdullah bin Mas’'ud taught Hadees and Fiqah at Kufah, Abdullah
bin Abbas at Mecca and other jurists at Medinah.

1. Taareekh Figah-e-Islami, ibid, pp. 165-166.
2. Ibid, pp. 161-168.
3. Muhammadan Junisprudence, by Abdur Rahim, p. 20.




Ch. 5 Development of Figah 247
INTERPRETATION AND EXTENSION

The leamed jurists of this period were the first to interpret and
extend or apply the laws laid down by Qur'an and Sunnah to the
cases coming before them for decision through the process of
ljtihaad. This they did in two ways, viz., (1) junstic deduction from
the obvious words of Qur'an and Sunnah, and (2) junstic deduction
from the implied sense of Qur'an and Sunnah, which in other words
means the Qiyas.

Junstic deduction in this period was restricted to the Fatwaas
which the jurists pronounced on particular actual facts which came
before them. They never made any pronouncements on
presumptions, pre-suppositions or imaginary problems, and that is
the reason that the number of Fatwaas issued in this period is very
less. Further, in their Fatwaas they used to rely upon only two things,
viz., (1) Qur'an, which is the basic source of the Law, which was
revealed in their own language and therefore they understood it fully
well and they also knew the occasions of its revelation, and (2)
Hadees, which they whole-heartedly followed provided it was
proved by witnesses.

The usual practice of Abu Bakr was that whenever any case
was brought before him, he used to first look into the Holy Qur’an
and decide it on its basis. But 1f he could not get anything in the
Qur'an, ' then he used to look for it in the Ahadees, and finding
nothing by himself he also used to ask the other Companions
whether anybody of them knew any Hadees of the Holy Prophet
relevant to it, and, on getting one, decide the case on its authority.

Umar, while deciding a case, used to consult first the Qur’an
and Sunnah, and finding nothing in them used to enquire whether
there was any decision of Abu Bakr on a similar case, and, finding
one, if there was nothing contrary, used to decide the case
accordingly.

1. Mt‘ﬂll‘il:glht‘ obvious word of Qur’an.
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Similar was the practice of Usman and Al

Finding nothing in the Quran and Sunnah, ' the jurists
among the Companions of the Holy Prophet used to decide by Qiyas
(analogy). When Abu Bakr could not find anything in Qur’an and
Sunnah, he used to collect the leamed ones and put before them the
problem, and on whatever they all agreed he used to give the
decision. Similar was the practice of Umar. When he appointed Qazi
Shuraih as the Qazi of Kufah, he directed him to do Ijtihaad on basis
of his own understanding in matters on which he could not find
anything in Qur'an and Sunnah. He also gave similar direction to
Abu Musa Ash’an and asked him to study the “Ashbah Wan
Nazaa’'ir” 1.e. precedences and use them in the decision of cases
where nothing was available in Qur'an and Sunnah relating to any
matler,

When Abdullah bin Mas’ud was asked about a “*Mafudah” i.e.
the woman given the right to divorce herself, he said, “I decide it by
my opinion. If it 1s correct, it is from Allah ; and if it is wrong, it is
from me and from the Satan ; and Allah and His Messenger are free
from it.” Abdullah bin Abbas said to Zaid bin Saabit, “is there Sulus
(one-third) in the Bagiah (remainder) in the Book of Allah.” He said,
“l say from my opinion and you say from your opimion.” Umar
enquired from a man, “what 1s decided in your case.” He said, “Al
and Zaid gave this decision”. Umar said, “1 would have decided like
this.” He said, “who has stopped you ; you are Caliph.” Umar said,
“could I take you to Qur’an and Hadees, | would have done so, but |
take you to my opinion, and opinion 1s a common thing, For this
reason he upheld the decision of Ali and Zaid.

Thus the jurists among the Companions also used their
personal opinions in deciding the cases provided they could not get
anything in the Qur’an and Hadees, but the opinion which they relied
upon was honest, unbiased and sincere proceeding on basis of
analogy, and that 1s very well expressed by Umar in the words, “try
to ascertain similar incidents in the previously dedicated cases and
then decide on basis of Qiyas or analogy”

1. Meaning the obvious words thereof
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which he had conveyed to Abu Musa Ash’'an. and that is actually
acting upon the implied sense of Qur’'an and Sunnah.

Apart from personal opinion or Qiyas, as also previously
stated, Abu Bakr and Umar also used to take a unanimous opinion on
important matters from the leamed ones among the Companions of
the Holy Prophet, and act upon it, and therefore there was no chance
for anybody to oppose it. This was known as the Ijma or consensus
of opinion.

Thus in this period there were four sources of the Islamic
Figah, viz., Qur'an, Sunnah, Qiyas and [jma. Qiyas 1s in fact a
“Fara” of Qur'an and Sunnah, and Ijmaa is dependant on the former
three.

Due to the practice of the Shaikhain i.e. Abu Bakr and Umar in
deciding the cases on basis of Qur'an and Hadees, or Ijmaa i.e.
consensus of opinion of the leamed ones, there arose less occasion for
anybody to differ. The difference, however, arose as regards the Qiyas
or personal opinion, and that was the reason that the learned junsts,
while giving decision on basis of personal opimons, also used to say,
“this is my opimion, if it is correct, it is from Allah, and if it is
incorrect, it is from me and from the Satan”, and they also used to ask
forgiveness from Allah for it.

As an instance of difference of opimon, we may quote that a
man married a woman without fixing the dower and died before
having sexual contact with her. Abdullah Mas'ud gave decision for
full “Mehr-e-Misl” for her and said, “1f it 18 correct, it 1s from Allah,
and if it is incorrect, it 1s from me and from the Satan, and Allah and
His Messenger are free from it.” A man Ma'ql bin Sinaan al-
Ashja’ee, a Companion of the Holy Prophet, who was present, stood
up and said, “by Allah, you have given the same decision which the
Holy Prophet had given in the case of Baru® binte Waashiqul Ashja’ee.
But Ah differed wath this decision. On basis of the Qur'amc verse,
“there 1s no blame on you if you divorce women while yet you have
not touched them, nor appointed for them a portion (1.e. dower)”
(Bagarah, 2:236), he pleaded that death is just like Talaq, and if
such a woman
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could not be given dower in case of Talaq, she could not also be
given the dower in case of death. Further, as against the Book of
Allah, he also did not give preference to the word of a Bedouin of the
Ashja’ee tribe. On the other hand, Abdullah bin Mas™ud did not treat
death like Talaq, and supported his decision by a Hadees reported by
Ma’qal.

There are some other such examples ' also in which the jurists
among the Companions of the Holy Prophet differed themselves on
basis of personal opinions, but they supported their opinions by
interpretation of the Qur'an and Sunnah, and the sincenty of their
ljtihaad in this connection was beyond doubt.

The reason for this difference of opinions was twofold, viz.,

(1) difference in the understanding of Qur’an, which also resulted in
the difference in the Fatawaas, This was on account of

(a) the words having two obvious meanings, e.g., the word
“Quru’”, appearing in verse 228 of chapter 2 , which
means “Haiz” (menstruation) as well as “Tuhur”
(purification). Umar and Abdullah bin Mas’ud take the
former and Zaid bin Saabit the latter meamng, and give
decision accordingly ;

(b) two different commands having something common as
well as something differing, e.g., the Iddat of a widow
is four months ten says (vide verse 234 of chapter 2
Bagarah), while the Iddat of a divorcee pregnant
woman 18 till the delivery of the child (vide verse 4 of
chapter 65-Talag). Thus the pregnant woman whose
husband has died can come under both these verses.
According to the former verse, her Iddat is four months
ten days, while according to the latter verse, it is
delivery. Some of the jurists adopted the former view
while some adopted the laiter view, and gave their
Fatwaas accordingly.

1. See Taareekh Figah-e-Islami, ibid, pp. 174-184.
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(2) difference on account of lack of knowledge, and acceptance, or
non — acceptance, of the Ahadees. As we have already noted, in
this period there was no authentic compilation of the Ahadees.
There were Ahadees which were generally known to the
Companions who had also seen the practice of the Holy Prophet
in may matters. But there were also Ahadees which were known
to very few Compamons or few Compamons had seen the
practice of the Holy Prophet in matters connected therewith. For
this reason, Abu Bakr, Umar and Ali were very particular in the
acceptance of any Hadees unless it was proved by oath of the
narrator or the witnesses.

(3) difference on account of personal opimions. When the jursts
could not find anything in the obvious words of Qur'an and
Sunnah. they used to decide according to their own under-
standing keeping in view the “Maslehat”, and the spirit of
Islamic Shari’ah. and that was the reason that they also differed
in many matters. But it 1s also a fact that in this period the
differences were not very much.! The junsts used to give their
Fatwaas only in respect of those problems which were brought
before them, and in that their first and foremost endeavour was
to search for its solution in the Holy Qur’an, then in the Ahadees,
then in the Ijmaa and lastly give decision on basis of Qiyas
strictly keeping it within the limits of and on basis of analogy
drawn from, the first three.

As regards the admimstration of justice, in this penod, Abu
Bakr, like the Holy Prophet, used to decide the cases himself ; but
when affairs of the Ummah increased, he delegated his judicial
functions to Umar. Abu Bakr also established a prison — house for
the malefactors. When Umar became the Caliph, he also appointed
the Qazis, and upheld the supremacy of the Law to this extent that
when he appeared in a case against a Jew before the Qazi, and the
Qazi, out of respect for him, stood up from his seat, he forthwith
dismissed him. In the days of Ali, who was himself a notable jurist,
the junsdiction of the Qazi and the legal procedure acquired greater
fixity and certainty. *
1. Ihid pp. 154-192 2. Muhammadan Jurisprudence, by Abdur Rahim, p. 21.
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